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CURRENT TOPICS. 





In a case recently decided by the Supreme 
Court of Pennsylvania, viz: Central R. R. v. 
Green, 5 W. N. 297, an action by a colored 
woman to recover a penalty under the statute 
of that state for exclusion from a railroad car, 
the court held that the statute in question was 
intended to secure to colored persons the 
same rights in traveling as are enjoyed by 
others, but does not give them superior priv- 
ileges, nor warrant an interference with reas- 
onable police regulations of railroad compan- 
ies, one of which is to designate the car which 
travelers shall enter, without being obliged 
to give any reason for the selection. This is 
the rule of the road. Any ordinary traveler 
takes his seat in such car as may be pointed 
out to him by those in charge of the train. In 
doing so he recognizes the undoubted right 
of the company to designate the car which he 
shall enter. 


_ 
— 


In the United States District Court, for 
the Eastern District of Michigan, in the case 
of The St. Joseph, 10 Ch. L. N. 269, it was 
held that an undertaking whereby a propeller, 
in consideration of its freight for the carriage 
of goods, agrees to collect of the consignee 
advances and charges thereon, and repay them 
to the party from whom it receives the goods, 
is a maritime contract upon which a libel in 
rem will he sustained. A somewhat similar 
contract claimed the attention of the court if 
Monteith v. Kirkpatrick, 3 Blatch. 279, which 
was a suit by common carriers, from Albany 
to New York, against the consignee, for their 
own freight, and advance charges paid by 
them at Albany when they received the goods. 
The court held that, under the usage of the 
trade, as proved in the case, the right to re- 
cover the advances stood upon the same foot- 
ing as the right to the freight. A further 
question arose in the first case, viz.: the jur- 
isdiction of the court to entertain a libel in 
rem for tolls imposed by a state statute in fa- 
vor of corporations organized for the improve- 
ment of rivers and harbors. This the court 
also decided in the affirmative, citing ex parte 
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MeVeil, 13 Wall. 236; ex parte Easton, 95 U. 
S. 68,5 Cent. L. J. 469; and The Sottawanno, 
21 Wall. 558. 


ee 
—_— 


Tue Court of Appeals of New Jersey, in 
Williamson v. New Jersey Southern R. R., 
have just decided, reversing the decision of 
the chancellor below, that the engines, cars, and 
rolling stock of a railroad, are to be regarded as 
chattels, which have not lost their distinctive 
character as personalty by being affixed to 
and made part of the reality, and that a mort- 
gage executed by a railroad corporation on 
its road-bed, and franchises, together with its 
engines, cars and rolling stock, so far as re- 
gards the latter class of property, is a chattel 
mortgage within the meaning of the statute of 
that state concerning chattel mortgages. The 
court examined at considerable length and 
distinguish the cases of Coe v. Pennock, 6 
Am. Law Reg. 27; Pennock v. Coe, 23 How, 
117; Gee v. Tide Water Canal Co., 24 How. 
257; Minnesota Co. v. St. Paul Co., 2 Wall, 
609; Railroad Co. v. James, 6 Wall. 750; 
Scott v. C. & S. R. R., 6 Biss. 529; and Far- 
mers’ Loan and Trust Co. v. St. Joe. R. R, 3 
Dill. 412, and say that where, in the state 
courts, the question has been directly pre- 
sented whether the rolling-stock of a railroad, 
included in a mortgage of its road-bed and 
franchises is real or personal property, the 
great weight of authority is in favor of its 
being considered as personalty. Stevens v. 
B. & C. R. R. Co., 31 Barb. 590; Beardsley 
v. Ontario Bank, Id. 619; Bermont v. P. & 
M. R. R. Co., 47 Id. 104; Randall v. Elwell, 
52 N. Y. 521; Hoyle v. Plattsburgh R. R. Co., 
54 N. Y. 314; Chicago, ete., R. R. Co. v. 
Howard, 21 Wis. 44; B.C. M. Co. v. Gil- 
more, 37 N. H. 410; Coe v. Columbus 
R. R. Co. 10 Ohio State, 372; City of Du- 
buque v. The Ill. Cent. R. R. Co., 37 Iowa, 
56. In that state the point was directly deci- 
ded by the supreme court, in State Treasurer 
v. 8. & E. R. R. Co., 4 Dutch., 21, where it 
was held that the phrase ‘‘ road and equip- 
ments ’’ in a railroad charter did not. include 
its rolling stock; and in the opinion of Chief 
Justice Green, engines and cars were declared 
to be no more appendages of a railroad than 
wagons and carriages were appendages of a 
highway—both were equally essential to the 
enjoyment of the road—neither constituted 
any partofit. The court adopted the rule laid 
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down in Teaff v. Hewett, 10 Ohio St. 511, as 
the criterion for determining whether property 
ordinarily regarded as personal becomes an- 
nexed to and part of the realty, viz: actual an- 
nexation to the reality, or something appurten- 
ant thereto ; application to the use or purpose to 


which that part of the realty with which it is- 


connected is appropriated ; the intention of the 
party making the annexation to make a per- 
manent accession to the freehold. This crite- 
rion was adopted in the New Jersey Court, in 
Quimby v. Manhattan Cloth Co., 9 C. E. 
Green; Blancke v. Rogers, 11 Id. 56; and by 
the Court of New York in McRae v. Central 
National Bank, 66 N. Y. 489. . See, also, 
Ottumwa Woolen Mill Co. v. Hawley, 3 Cent. 
L. J. 657, and note. 
dineabinatelipendacttin 

In Keeley v. The Boston & Maine R. R. 
Co., recently decided by the Supreme Judi- 
cial Court of Maine,the question was: Does a 
railroad ticket with the words ‘‘Portland to 
Boston’’ imprinted on it, purchased in Port- 
land under no contract other than what is in- 
ferable from the ticket itself, entitle the 
holder to a passage, on the road of the com- 
pany issuing it, from Boston to Portland? 
The court held that it did not. It has been 
held that, if a passenger purchase a ticket 
with a notice upon it that it is ‘*‘ good for one 
day only,’’ in the absence of a statutory reg- 
ulation to the contrary, he can travel upon 
such ticket only on that day. State v. Camp- 
bell, 32 N. J. L. 309; Shedd v. Troy & Boston 
Railroad, 40 Vt. 88; Johnson v. Concord 
Railroad, 46 N. H. 213; Boston & Lowell R. 
R. Co. v, Proctor, 1 Allen 267; 1 Redf. on 
Railways, 99 and notes. It has been held 
also, if the words ‘‘good upon one train 
only ’’ are printed upon a ticket, the holder 
is not entitled to change from one train 
to another after the passage is begun. 
Cheney v. Boston. & Maine R. R. Co., 11 
Mete. 121; Redf. on Railways, supra. 
‘*This position,’’ said the court, ‘‘is not 
weakened by the suggestion that the company 
can transport the passenger as cheaply and 
easily one way as the other. If it were so, it 
would be no answer. A person who agrees to 
sell to another merchandise of one kind, might 
find it to his profit and advantage to deliver 
merchandise of another kind, but he can not 
be compelled to do so. So a railroad could 
often, no doubt, transport a passenger as con- 





veniently on one train as another, and on one 
day as another; still, as before seen, there is 
no obligation to do so. Butit does not follow 
that a railroad corporation can carry passen- 

gers for itself as well the one way as the other. 

There may be a difference arising from various 
considerations. There may be more travelers 
and more freight to be carried one way than 
the other. It may be more expensive. There 
may be more risk in the one passage than the 
other. The up train may go more by daylight, 

and the down train more by night. That such 
considerations as these might arise in a case— 
whether in this instance they arise or not— 
helps to demonstrate that a ticket one way is 
a different thing from a ticket the other. Prac- 
tically, the doctrine set up by the plaintiff, if 
allowed to prevail, would affect the defendants 
injuriously. It is well known that through 
tickets are cheaper pro rata than the way or 
local fares. This fact has led to a practice on 
the part of way travelers of buying through 
tickets and using them over a part of the route, 
and selling them for the balance of the dis- 
tance, so as to make a saving from the regular 
prices charged. It is easily seen that, if a pas- 
senger is permitted to ride in either direction 
on a ticket, it increases the chances for 
carrying on this sort of speculation 
against the interests of the road.’’ On 
another point raised, the court in the prin- 
cipal case said: ‘‘ It does not avail the argu- 
ment for the plaintiff at all, that before this he 
had passed over the road upon other tickets in 
a direction the reverse of that advertised upon 
their face; nor is it of any importance that 
another conductor, upon another train, at an- 
other time, expressed an opinion to him that 
this ticket would be for either direction good. 
The contract is not shorn of a particular stip- 
ulation merely because it is not always en- 
forced. Nor could such conductor in such 
manner bind the corporation, and it could not 
have been understood by the plaintiff that he 
undertook todoso. The conductor merely ex- 
pressed an opinion about a matter which he at 
that time had no business with. The plaintiff 
had ample opportunity to purchase another 
ticket, and should have done so. Wakefield 
v. South Boston Railroad, 117 Mass. 544.”’ 
For a further discussion of the powers of con- 
ductors of trains, see the case of Ohio & Miss. 
R. R. v. Hatton, published in full in the pres- 
ent issue of this Journal. 
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OF THE REVOCATION OF THE AUTHORI- 
TY OF AN AGENT BY THE DEATH OF HIS 
PRINCIPAL. 

An able and learned judge, when urged by 
a conservative associate to adhere to a long- 
established rule of law which he had demon- 
strated to his own satisfaction to be errone- 
ous as applied to the case at bar, made the 
remark: ‘* Error, hoary-headed, is error still.’’ 
Though, as a rule, it must be admitted that at 
the present time there seems to be little incli- 
nation on the part of some of our courts to 
uphold the doctrine of stare decisis, there are 
some rules of law which have been handed 
down to us that derive their support, such as 
it is, almost wholly from an artificial and tech- 
nical system of reasoning. 

Some common law rules are still in force of 
which it may be fairly said that the only ex- 
cuse for their existence is, that we were born 
under them, and find it to be almost impossi- 
ble to outgrow them, though every valid reason 
for their continuance, if such reason ever ex- 
isted, has wholly passed away. Though more 
rules of the nature of those mentioned are to 
be found in the law of procedure, and in the 
law of real property, than in the law of con- 
tracts relating to personal property, or in the 
law of torts, it is quite reasonable to suppose 
that we have not yet arrived at perfection in 
any branch of the law. 

Among the technical rules of law which we 
have inherited from our ancestors, the doctrine 
of the instantaneous revocation of the author- 
ity of an agent by the death of his principal, 
seems to be one of the most unreasonable and 
mischievous. 

The theory of the common. law, that an au- 
thority, unless coupled with an interest in the 
thing cpncerning which the authority is to be 
exercised, dies with the party giving it, is 
founded in the technical reason that ‘‘ a dead 
man can do no act.’’ Of course, the propo- 
sition that a dead man can do no act is indis- 
putable ; but the obnoxious feature of the law 
of instantaneous revocation of the agents’ au- 
thority by the death of the principal, is that 
its effect is to deprive the living principal of 
the right to arrange the management of his 
property interests after his death, or rather, to 
allow his representatives to avoid the obliga- 
tions he assumed while living. Nearly all ac- 
tions which might have been brought by or 
against the deceased during his life, may be 





brought by or against his representatives after 
his death. All contract obligations which he 
has incurred are a valid charge upon his es- 
tate. Why, then, should not a contract made 
through an agent, acting under instructions 
given by the deceased during his life-time, be 
held binding? ‘The authority under which the 
act was done was duly given by one who had 
the right to give it, and he has done nothing 
to revoke that authority, nor could he revoke 
it without giving the parties interested due 
notice. Why should his representatives, who 
are bound by his acts, be allowed to accom- 
plish by the aid of his death, that which he 
never intended to do, and could not have done, 
had he been so disposed? The only reasons 
which can be given seem very unsatisfactory, 
when carefully considered with reference to 
their effect upon the business relations of man- 
kind. The whole ground upon which the acts 
of an agent after the death, and before notice 
of the death of the principal, are held inoper- 
ative and not binding, is that they are, in con- 
templation of law, made by a deceased person, 
or one who can no longer act. While the rule 
referred to nominally holds the contract en- 
tered into for the deceased after his death not 
binding, its real effect is to discharge the lia- 
bility he assumed while living, when he held 
out his agent as authorized to act as such until 
notice of revocation. 

A few illustrations will serve to show how 
technical and artificial are the reasons which 
have been considered sufficient to justify the 
rule that no valid act can be done by an agent 
acting for a deceased person, though no notice 
of the death of the principal has reached the 
parties at the time of the transaction. 


Suppose A, who lives in Milwaukee, does 
the following acts on the first day of May: 

1, Executes his promissory note to B, due 
one year after date. 

2. Executes his last will and testament in 
proper form, by the terms of which his prop- 
erty is left mainly to strangers, and his nat- 
ural heirs, though deserving, are left with but 
a pittance. 

3. Gives C and D, who are his agents at 
New York, each written authority to purchase 
certain goods in his name. 

On May 2nd he writes to C not to buy any 
goods. The next day, May 3d, A is acci- 
dentally killed. 
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Let us see how far the law respects his 
wishes, and compels his representatives to ful- 
fil the obligations he has incurred. Of course 


his representatives must pay the note, though ° 


given in his name, and therefore the promise 
of adead man. In this case the law implies 
an agreement on his part that his representa- 
tives shall be bound by his contract, and gives 
effect to that agreement. His wishes as set 
forth in the will are respected and enforced 
by the law, though they are the wishes of a 
dead man, a man who can no longer act, and 
though they do great injustice to those who 
should rightfully enjoy his property. 

On May 3d, C and D receive A’s letters, 
written May Ist, and each purchases goods 
according to his instructions, C purchasing 
immediately before, and D immediately after 
the death of A. Each agent ships the goods 
bought oy him to Milwaukee, consigned to A. 
The goods are subsequently destroyed on the 
road by the ‘*‘ act of God.’’ The parties of 
whom the goods were purchased take steps to 
recover the purchase money of the represen- 
tatives of A. Now the authority of C to pur- 
chase goods was in fact rescinded before they 
were bought, by the second letter of A. The 
law, however, very properly protects those 
who deal with an agent without notice that his 
authority has been revoked, and the fact that 
A had done all in his power to revoke the or- 
der he had previously made, and that such or- 
der was absolutely rescinded, would not en- 
able the representatives of A to avoid the lia- 
bility he thus assumed. But in the case of D, 
whose authority A never attempted or intended 
to revoke, the law holds that the vendor of the 
goods cannot recover, simply because the 
party in whose name the contract was made, 
was not living at that time. In both cases, 
the act by virtue of which each.agent was em- 
powered to buy, was the act of a living princi- 
pal. Inthe case of C the principal does all 
in his power to prevent the agent from acting ; 
in the case of D he desires the agent to act 
and does nothing to prevent him. The law 
interposes a technical rule which entirely de- 
feats his intentions, and in effect places upon 
one of the innocent vendors the burden of 
paying a heavy. insurance on the life of A 
without receiving any consideration therefor. 
So far as the utility of the rule is concerned, 

t presents this question: 
Is it conducive to the well-being of society, 





and to the business interests of men, that all 
contracts made with an agent should depend 
for their validity upon the probability that the 
principal is living? or should the representa- 
tives of the deceased be governed in this as 
in other matters affecting his property in- 
terests, by the representations he has deliber- 
ately made and the obligations he has volun- 
tarily incurred? Unless we hold that they 
should be so bound, we must accept the the- 
ory that every one who deals with an agent 
should, after having by due diligence ascer- 
tained the extent of his authority, be com- 
pelled in a case of this kind to submit to the 
will or caprice of the representatives of the 
principal, as to whether they will or will not 
adopt the result of his acts. 

We think the rule of law under considera- 
tion is wholly at variance with the general 
spirit of the law relating to revocation of au- 
thority of agents. In other cases the princi- 
pal is bound by the authorized acts of the 
agent until the revocation of his authority has 
been brought to the notice of the party to be 
affected thereby. Why, in justice, should not 
the same rule in regard to notice apply in this 
case, and why should not the representatives 
of the deceased be bound by his acts? 

By way of apology for the rule Mr. Justice 
Story says: ‘‘It may be doubted whether 
our law deserves such a reproach, at least to 
the full extent in which it is usually imputed 
to it. Regularly, indeed, when the act to be 
done must be done in the name of the prin- 
cipal, and not in that of the agent, the au- 
thority is extinguished by the death of the prin- 
cipal, because it has then become incapable of 
being soexecuted. * * * Where the act, 
notwithstanding the death of the principal, 
can and may be done in the name of the agent, 
there seems to be a sound reason why his 
death should not be deemed to be a positive 
revocation under all circumstances.’’ Story 
on Agency, § 495. We can see no very 
good reason for this distinction, for, accord- 
ing to the rule that the principal, being dead, 
can do no act, what reason is there for saying 
that he can do a valid act through an agent 
who acts in his own name, but not through an 
agent who acts in the name of his principal? 
In both cases it is in legal contemplation the 
act of the principal, and not of the agent, if 
the latter acts within the scope of his author- 
ity, and discloses the name of his principal. 
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Were it not for the fact that cases in which it 
is involved so seldom arise, there can be but 
little doubt that the doctrine of instantaneous 
revocation would have long since met the fate 
of many technical rules which have been 
swept away in the progress of legal reform. 
There is no more reason why it should be re- 
tained and recognized as a rule of law than 
there was for the continuance of the old com- 
mon law rule, that all the rights and liabil- 
ities of joint contractors died with them; or, 
rather, passed to their co-creditors, or attached 
to their co-debtors, as the case might be. The 
rule is certainly in conflict with the spirit of 
all laws which hold the representatives of de- 
cedents bound by their acts in relation to their 
property interests. It is a rule, the disas- 
trous effect of which no human foresight or 
diligence can avoid, and the only excuse for 
its existence consists in the artificial reason 
upon which it is founded. A far more reas- 
onable rule was recognized by the civil law, 
for the acts of the agent, done in good faith 
and in ignorance of the death of his principal, 
were held valid and binding upon his heirs. 
1 Domat, B. 1 tit. 15, § 4 Art. 7-8. The 
same rule obtains among the nations of con- 
tinental Europe, the representatives of the 
principal being bound to ratify the acts of an 
agent, done in pursuance of the instructions 
of the latter and in ignorance of his death. 
2 Pothier de Mandat, N. 106; Pothier on Ob- 
ligations, N. 81, 449. 

We have spoken of the rule of instantane- 
ous revocation of the authority of an agent by 
the death of his principal, without referring to 
the cases in which it has been qualified, or its 
soundness questioned. There are, however, 
some decisions which go very far towards deny- 
ing the soundness of the rule, and we deem 
them entitled to great weight, as the reasons up- 
on which they rest are founded upon principles 
of natural justice and public policy, rather 
than upon mere technical arguments. See 
Cassidy v. McKenzie, 4 Watts & Serg. 282; 
Ish. v. Crane, 8 Ohio State, 520, and cases 
cited; Carriger v. Whittington, 26 Mo. 313. 
But it must be admitted that the greatest 
American jurists have taken an opposite view, 
—at least in those cases where the act was 
done in the name of the principal. Marshall, 
Kent and Story all agree as to the essential 
features of the rule. See Hunt v. Rous- 
manier’s Adm’r. 8 Wheaton, 174; Kent’s 





Com., Vol. 2, page 646; Story on Agency, § 
495. 
No principle of lawis more firmly estab- 


“lished than that a revocation by the act of the 


principal can not take effect, so as to render 
the acts of the agent invalid, unless the fact 
of such revocation was known to the party to 
be affected thereby. Can any reason be given 
why a revocation by the operation of law 
should have a greater effect than an absolute 
revocation by the act of the principal? In 
one case the intention to revoke is clear, and 
the revocation is actually made by the princi- 
pal, while in the other the revocation is the re- 
sult of an unforseen occurrence, and exists 
without any express or implied exercise of the 
will of the principal. Is it any easier to ex- 
plain how a valid act can be done by an agent 
whose authority is revoked by his#principal, 
than it is to explain how a valid act can be 
done by an agent, whose authority is revoked 
by operation of law? Is that a sound and 
consistent rule of law which will not allow a 
principal to revoke the authority of his agent 
in such a way as to injuriously affect 
the interests of innocent parties, and yet 
will do the same act for him or his representa- 
tives—a rule which will do that for a man, 
which, on grounds of public policy, it pro- 
hibits him from doing for himself? 

Nor can the doctrine of instantaneous rev- 
ocation by death be defended even upon tech- 
nical grounds. The technical reason urged in 
support of the rule, namely, that the act is 
that of a dead man is not technically true, for 
the act of the agent even though done in 
the name of the principal is never in fact the 
act of the principal, but is merely treated as 
such on grounds of public policy. Should the 
act of one person be treated as the act 
of another, on grounds of publie policy, in 
cases where the interests of society or the 
public will be injured thereby? Should a rule 
which is based upon an assumption which is 
not technically true be upheld for merely 
technical reasons ? 

It may be well in this connection to inquire 
how far and in what instances the law regards 
the name in which an act is done as essential 
in determining its effect upon contract rights 
and liabilities in general. There was a time, 
indeed, when an agreement with a man was an 
agreement with him only, and choses in action 
could not be assigned so as to give the as- 
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signee any rights whatever. After a time, the 
rule became so modified that although the as- 
signee had nominally no right of action, he 
was allowed to bring an action in the name of 
the assignor. The name of the contracting 
party was still used, and we see here an ex- 
ample of the practice so frequently met with 
in the history of common law, namely, that of 
clinging to the form of a rule after its spirit 
had departed. 

We have now, in many of the states, out- 
grown even the shadow of the rule, for the 
law enables any one who has acquired the 
rights of the obligee to bring an action in his 
ownname. Wesee instances without number 
where contracts exert a binding force on per- 
sons not named in them. Valid contracts are 
made ina firm name long after the parties 
who originally constituted the firm are dead, 
and while there are no individuals in the firm 
of the same names. Agreements are con- 
stantly being enforced by persons whose names 
do not appear in them, against persons whose 
names do not appear in them— persons to 
whom and by whom no such agreements were 
ever made. This occurs in every case where 
the assignee of a chose in action proceeds 
against the representative of the obligor for the 
enforcement of aright. Then, if the fact of the 
creation of the obligation or liability, and not 
the name in which it was incurred, is of the es- 
sence of the right, is it reasonable to regard the 
name in which the intention and agreement of a 
deceased person was carried into effect as a 
matter of such importance as to determine the 
validity of the transaction? 

In the case of other contrac: liabilities into 
which a party enters, the law implies an agree- 
ment on his part that his representatives shall 
be bound thereby, and we can see no good 
reason why an exception should Le. made in 
the case of the agreement, express or implied, 
on the part of the principal, that his agent 
shall have authority to act for him until no- 
tice of the revocation of such authority. 


H. H. C. 


nities 
—_ 





In the Cleopatra’s Needle Salvage Case, just decided by 
the English Court of Admiralty, it was held that the mon- 
olith was clearly a marketable article of property, but its 
great antiquity added much greater value to it, and that it 
would be as absurb to contend that it was worth no more 
than so much old stone as to estimate the value of one of 
Michael Angelo’s pietures by that of the canvas on which 
the work was painted. Its value was assessed at $125,000, 
and the salvors allowed $10,000. 





WAIVER OF RIGHT TO SELECT PROPERTY 
AS EXEMPT FROM EXECUTION. ? 


WRIGHT v. DEYOE. 


Supreme Court of Illinois, September Term, 1877. 
[Filed January 21, 1878.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
‘© SIDNEY BREESE, 
* T. LYLE DICKEY, 
BENJAMIN R. SHELDON, 
‘6 PICKNEY H. WALKER, 
‘© ~6JOHN M. ScoTT, 
‘6 ALFRED M. CRalIG, 


Associate Justices. 


1. EXECUTIONS—EXEMPTIONS —WAIVER OF.—It is 
the duty of an officer holding an execution, before levy- 
ing on the personal property of the defendant in the 
execution, to notify him, if practicable, of his having 
such execution in his hands; and if, after receiving 
such notice, the defendant in the execution neglects or 
refuses to make a selection of property allowed him 
by statute, the officer may levy on any of his property 
not specifically exempt from execution,and sell the 
same regardless of any subsequent claim made by the 
defendant to such property. 

2. CASE IN JUDGMENT.— Held, that the following 
instruction stated a correct principle of law, and was 
improperly refused: “ If the jury betieve from the ev- 
idence that the officer told the plaintiff on an evening 
that he had the execution, and informed him of the 
contents of it, and that the following day he would meet 
the plaintiff at his house and then make a levy, and that 
he might in the meantime find out his rights, and see 
what he would do; and that on the next day the offi- 
cer went to Deyoe’s house, and that Deyoe was pur- 
posely absent; then, in that case, the officer would be 
entitled to levy upon any of the property of the de- 
fendant not specifically exempt, and in case the facts 
are proven by the testimony to be as above supposed, 
Deyoe would not be entitled to make a selection after- 
wards.” 


Appeal from the Circuit Court of Marshall 
County. 
CralG, J., delivered the opinion of the court: 


This was an action of trespass, brought against 
appellant, sheriff of Marshall county, to recover 
double the value of certain property levied upon 
and sold by him in satisfaction of a certain execu- 
tion which came into his hands for collection, issued 
upon a judgment rendered against appellee. Sev- 
eral grounds of reversal have been urged by appel- 
lant, but we do not deem it necessary to consider 
all of them. ‘The second, however, discloses one 
palpable error, for which the judgment will have 
to be reversed. 

The defendant, appellant here, requested the 
court to give the following instruction, which was 
refused, and an exception taken to the decision: 

‘*\ If the jury believe from the evidence that the 
officer told the plaintiff on an evening that he had 
the execution, and informed him of the contents. 
of it, and that on the following day he would meet 
the plaintiff at his house, and then make a levy, 
and that he might in the meantime find out his 
rights and see what he wanted to do; and that on 
the next day the officer went to Deyoe’s house, and 
that Deyoe was purposely absent; then, in that 
case, the officer would be entitled to levy upon any 
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of the property of the defendant not specifically 
exempt, and in case the facts are proven by 
the testimony to be as above supposed, Deyoe 
would not be entitled to make a selection after- 
wards.”’ 

The largest part of the property sold consisted 
of corn, which appellee claimed under that clause 
of the statute exempting sixty dollars’ worth of 
property suitable to the condition or occupation 
in life of the debtor, and to be selected by him. 

It was then an important inquiry, whether be- 
fore the levy, appellee had been notified by the 
sheriff of the execution, and had an opportunity 
to turn out property in satisfaction thereof, and set 
up his claim to such property as he desired to se- 
lect as exempt under the statute. And it was the 
undoubted right of appellant to have the law ap- 
plicable to the facts given to the jury. Did the re- 
fused instruction declare a correct principle of law 
under the facts established before the jury? A 
brief reference to the authorities bearing upon the 
question, we think, will show the instruction was 
in substance correct, and should have been given. 

The testimony is clear that appellee had prop- 
erty subject to the execution, and it is averred in 
the declaration that he offered to turn out property 
to the officer when he claimed the corn levied up- 
onasexempt. In Cook y. Scott, 1 Gilm. 333, 
where the question was as to the duty of an officer 
hclding an execution and the rights and duties of 
the defendant in execution, the court held asa gen- 
eral rule, it was the duty of an officer holding an 
execution in his hands before he proceeds to take 
or seize any of the personal property of the de- 
fendant in the execution, by a levy thereon, to no- 
tify such defendant if practicable, of his having 
such execution in his hands, and then the defend- 
ant has the right to select such property as he de- 
sires to retain under the statute, surrendering to 
the officer all his other property not thus se- 
lected or specifically exempt, for the satisfaction of 
the execution. The court also held, if a defendant, 
after notice from an officer having an execution 
against him, neglect or refuse to make a selection 
of property allowed him by statute, the officer may 
proceed to levy upon any of his property not specifi- 
cally exempt from execution, and sell the same re- 
gardless of any subsequent claim of the defendant 
to such property. In Bingham v. Maxcy, 15 Il. 290, 
and in the case of People v. Palmer, 46 Ill. 398, the 
same principle was announced, and the doctrine of 
Cook v. Scott was fully approved. As we under- 
stand the refused instruction, it announces the law 
as held in the cases cited and nothing more. If, 
as the instruction declares, the defendant in exe- 
cution was notified by the officer that he held the 
execution, and that he would at a certain time and 
place, levy the same upon property, this gave the 
defendant in execution ample opportunity to make a 
selection of the property he desired to claim under 
that clause of the statute exempting sixty dollars’ 
worth of property from levy, and if he neglected 
and failed to make his selection as declared in the 
cases cited, he lost the right to come in on a day 
subsequent to the levy and make a selection of the 
property he desired to claim. 





The instructions of appellee, it is claimed, ignore 
the fact that the defendant had notice of the ex- 
ecution and opportunity to make a selection of 
property before a levy. It will not, however, 
be necessary to consider these instructions and 
review them here; in so far as they conflict 
with the law as settled in the cases cited, and 
the views here expressed in regard to the appel- 
lant’s refused instruction, they are incorrect and 
cannot be sustained, and on another trial, should 
one be had, the instructions can be made to con- 
form to the law applicable to the facts as proven. 

For the error indicated the judgment will be re- 
versed and the cause remanded. 

Reversed aud remanded. 


a 


NATURALIZATION LAWS — CHINESE — 
‘* WHITE PERSON.”’ 








IN RE AH YUP. 





United States Circuit Court, District of California. 
Before the HON. LORENZO SAWYER, Circuit Judge. 


1. NATURALIZATION—CHINESE.—A native of China 
of the Mongolian race is not entitled to become a citi- 
zen of the United States under the Revised Statutes as 
amended in 1875. Rey. Sts., sec. 2169. Amendment, p. 
1435. 

2. A MONGOLIAN IS NOT a “ white person,” within 
the meaning of the term, as used in the naturalization 
laws of the United States. 


B. 8. Brooks, for petitioner; 8. Haydenfeldt Jr., 
amicus curiae. 

SAwYER, Circuit Judge. 

Ah Yup, a native and citizen of the empire of 
China, of the Mongolian race, presented a peti- 
tion in writing, praying that he be permitted to 
make proof of the facts alleged, and, upon satis- 
factory proof being made, and his taking the oath 
required in such cases, that he be admitted asa 
citizen of the United States. 

The petition stated all the qualifications required 
by the statute to entitle the petitioner to be nat— 
uralized, provided the statute authorizes the nat- 
uralization of a native of China, of the Molgolian 
race. ‘The petitioner was represented by B. S. 
Brooks, a counselor of this court. This being the 
first application made by a native Chinaman for 
naturalization, the members of the bar were re- 
quested by the court to make such suggestions 
as amici curiae as occurred to them upon either 
side of the question; whereupon S. Haydenfeldt 
Jr., argued the case very fully in opposition to the 
application. Suggestions were also made by other 
members of the bar present. The only question 
is, whether the statute authorizes the naturaliza- 
tion of a native of China of the Mongolian race. 

In all the acts of congress regulating the nat- 
uralization of aliens, from that of April 14, 1802, 
down to the Revised Statutes, the language has 
been ‘that any alien, being a free white person, 
may be admitted to become a citizen,” etc. After 
the adoption of the thirteenth and fourteenth 
amendments to the national constitution, the form- 
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er prohibiting slavery and the latter declaring 
who shall be citizens, congress, in the act of July 
14, 1870, amending the naturalization laws, added 
the following provision: ‘‘ That the naturaliza- 
tions laws are hereby extended to aliens of African 
nativity and to persons ot African descent.’’ 16 
Stat. 256, Sec. 7. Upon the revision of the stat- 
utes, the revisors, probably inadvertently, as con- 
gress did not contemplate a change in the laws in 
force, omitted the words ‘“‘ white person ’’—section 
2165 of the Revised Statutes being the section con- 
ferring the right, reading: ‘An alien may be 
admitted to become a citizen,” etc. The provision 
relating to Africans, of the act of 1870, is carried 
into the Revised Statutes in a separate section, 
which reads as follows: ‘The provisions of this 
title shall apply to aliens of African nativity and 
to persons of African descent.’’ Section 2169. 
This section was amended by the “ Act to correct 
errors and to supply omissions in the Revised Stat- 
utes of the United States,” of February 18, 1875, 
so asto read: ‘The provisions of the title shall 
apply to aliens being free white persons, and to 
aliens of African nativity and to persons of African 
descent.”” Rev. Stat. p. 1435; 18 Stat. 318. And 
8o the statute now stands. 

The questions are: First—Is a person of the 
Mongolian race a white person within the mean- 
ing of the statute? Second—Do those provisions 
exclude all but white persons and persons of Af- 
rican nativity and African descent? 

Words in a statute, other than technical terms, 
should be taken in their ordinary sense. The 
words ‘** white persons,’’ as was argued by peti- 
tioner’s counsel, taken in a strictly literal sense, 
constitute a very indefinite description of a class 
of persons, where none can be said to be literally 
white, and those called white may be found of 
every shade from the lightest blonde to the most 
swarthy brunette. But these words, in this coun- 
try at least, have undoubtedly acquired a well- 
settled meaning in common popular speech; and 
they are constantly used in the sense so acquired 
in the literature of the country, as well as in com- 
mon parlance. As ordinarily used everywhere in 
the United States, one would scarcely fail to un- 
derstand that the party employing the words “a 
white person,”’ would intend a person of the Cau- 
casian race. 

In speaking of the classifications of races, 
Webster, 1n his dictionary, says ‘‘ But the common 
classification is that of Blumenbach, who makes 
five. First—The Caucasian or white race, to which 
belong the greater part of the European nations 
and those of western Asia. Second—The Mon- 
golian or yellow race, occupying Tartary, China, 
Japan,etc. Third—The Ethiopian or negro (black) 
race, occupying all Africa except the north. 
Fourth—The American or red race, containing the 
Indians of North and South America, and, Fifth 
—The Malay or brown race, occupying the islands 
of the Indian Archipelago,” etc. This division 
was adopted from Buffon, with some change in 
names, and is founded on the combined charac- 
teristics of complexion, hair and skull. Linnzus 
makes four divisions, founded on the color of the 





skin: 1—European, whitish. 2—American, cop- 
pery. 3—Asiatic, tawny; and, 4—African, black. 
Cuvier makes three—Caucasian, Mongol and Ne- 
gro. Others make many more, but none include 
the white or Caucasian with the Mongolian or yel- 
low race; and none of these classifications, rec- 
ognizing color as one of the distinguishing char- 
acteristics, includes the Mongolian in the white or 
whitish race. See ‘‘ New American Cyclopzdia,”’ 
Title Ethnology. Neither in popular language, in 
literature, nor in scientific nomenclature do we 
ordinarily, if ever, find the words ‘‘ white person ”” 
used in a sense so comprehensive as to include an 
individual of the Mongolian race; yet in all color, 
notwithstandihg its indefiniteness as a word of de- 
scription, is made an important factor in the basis 
adopted for the distinction and classification of 
races. [am not aware that the term ‘“ white per- 
sons ’’ as used in the statutes as they have stood 
from 1802 till the late revision was ever supposed 
to include a Mongolian. While I find nothing in 
the history of the country, in common or in scien- 
tific usage, or in legislative proceedings to indi- 
cate that congress intended to include in the term 
‘* white person’ any other than the individual of 
the Caucasian race, I do find much in the proceed- 
ings of congress to show that it was universally 
understood in that body in its recent legislation 
that it excluded Mongolians. At the time of the 
umendment in 1870, extending the naturalization 
laws to the African race, Mr. Sumner made re- 
peated and strenuous efforts to strike the word 
‘* white’ from the naturalization laws, or to ac- 
complish the same object by other language. It 
was opposed on the sole ground that the effect 
would be to authorize the admission of Chinese to 
citizenship. Every senator who spoke upon the 
subject assumed that they were then excluded by 
the term ‘‘ white persons,” and that the amend- 
ment would admit them; and the amendment was 
advocated on one hand and opposed on the other 
upon that single idea. Senator Morton, in the 
course of the discussion, said: ‘ This amendment 
involves the whole Chinese problem. * * * 
The country has just awakened to the question, 
and to the enormous magnitude of the question, 
involving a possible immigration of many millions; 
involving another civilization; involving labor 
problems that no intellect can solve without study 
aud without time. Are you now prepared to set- 
tle the Chinese problem, thus in advance inviting 
that immigration?” Cong. Globe, part 6, 1869-70, 
p. 5122. Senator Sumner replied: ‘Senators 
undertake to disturb us in our judgment by re- 

minding us of the possibility of large numbers 

swarming from China, but the answer to all this is 

very obvious and very simple. If the Chinese 
come here they will come for citizenship, or 
merely for labor. If they come for citizenship, 
then in this desire do they give a pledge of loyalty 
to our institutions; and where is the peril in 
such views? They are peaceful and industrious. 
How can their citizenship be the occasion of so- 
licitude?”’ Ib. 5155. Many other senators spoke 
pro and con on the question, this being the point 
of contest, and these quotations being fair exam- 
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ples of the opinions expressed. Ib. pages 5121 to 
5177. It was finally defeated, and the amend- 
ment cited, extending the right of naturalization 
to the African only, was adopted. It is clear from 
these proceedings that Congress retained the word 
‘*white’’ in the naturalization laws for the sole 
purpose of excluding the Chinese from the right 
of naturalization. Again wien it was found that 
the term ‘white persons’? had been omitted 
in the Revised Statutes, it was restored by the 
act passed ‘‘ to correct errors and to supply omis- 
sions ’’ in the Revised Statutes before cited. Upon 
reporting this bill, Mr. Poland, chairman of the 
committee, explained the various amendments 
correcting errors, and upon the amendment to in- 
sert the words, ‘‘being free white persons,”’ said: 
‘« The original naturalization laws only extended 
to free ‘white’ persons * * * A few years since 
(in 1870) upon some bill, Mr. Sumner, of Massa- 
chusetts, then in the senate, moved to strike out 
the word ‘white’ from the naturalization laws, and 
it was objected to on the ground that that would 
authorize the naturalization of that class of Asi- 
atic imigrants that are so plentiful on the Pacific 
coast. After considerable debate, instead of strik- 
ing out the word white, it provided that the nat- 
uralization laws should extend to Africans and 
persons of African descent.’’ After explaining 
the omission in the Revised Statutes, he adds: 
‘‘The member of our committee who had this 
chapter on the naturalization laws to examine as a 
sub-committee failed to notice the change in the 
laws or it would have been brought before the 
House wien the revision was adopted.’ Con- 
gressional Record, Vol. 3, part 2, Ses. 1875, p. 1081. 

Upon this report the amendment was made as it 
now stands in the statute. Thus, whatever latu- 
dinarian construction might otherwise be given to 
the term ‘ white persons ”’ it is entirely clear that 
congress intended by this legislation to exclude 
Mongolians from the right of naturalization. I 
am, therefore, cf the opinion that a native of 
China, of the Mongolian race, is not a white per- 
son within the meaning of the act of congress. 

The second question is answered in the discus- 
sion of the first. The amendment is intended to lim- 
it the operation of the provision as it then stood in 
the Revised Statutes. It would have been more ap- 
propriately inserted in section 2165, than where it 
is found in section 2169. But the purpose is clear. 
It was certainly intended to have some operation 
or it would not have been adopted. The purpose 
undoubtedly was to restore the law to the condi- 
tion in which it stood before the revision and to 
exclude Chinese. It was intended to exclude some 
classes, and as all white aliens and those of the 
African race are entitled to naturalization under 
other words, it is difficult to perceive whom it 
would exclude unless it be the Chinese. 

It follows that the petition must be denied and 
it is so ordered. 





WITH the ccmmencement of the second volume of the 
Monthly Jurist of Bloomington, Ill., a change in the edi- 
itorial department is to be noted. Mr. Orlando W. Aldrich 
assumes the editorial charge of the paper, formerly held 
by Judge Tipton and Mr. Reed. 





RAILROADS — POWERS OF CONDUCTORS 
OF TRAINS. 





OHIO & MISSISSIPPI R. R. v. HATTON. 





Supreme Court of Indiana, April Term, 1878, 


Hon. Horace P. Brppik, Chief Justice. 
“WILLIAM E. NIBLACK, 
«JAMES L. WORDEN, 

“ GEORGE V. Howk, 
‘© SAMUEL E. PERKINS, 


Associate Justices. 


A RAILROAD company which holds itself out to the 
public as a common carrier of passengers, establishes 
its route-stations, and advertises its running arrange- 
ments, thereby pledges itself to the public to run ac- 
cordingly. The duty of the conductor is to run the 
trains according to the public arrangements, and he 
has no power to change them. A passenger has no 
right to infer that a conductor has any power, from his 
general duties as conductor, to change such arrange- 
ments, and no reason to suppose that he could bind the 
railroad by such an agreement. 


E. C. Devore and C. A. Beecher, for appellant; 
W. K. Marshall, for appellee. 

BIDDLE, C. J., delivered the opinion of the 
court: ‘ 

Action by the appellee, as a passenger, against 
the appellant, as a common carrier, for not carry- 
ing him as per agreement. The complaint avers 
that the appellant owns and operates a line of 
railroad, running from Cincinnati, Obio, through 
the states of Indiana and Illinois, to St. Louis, in 
Missouri, and is a common carrier of passengers 
from Cincinnati to St. Louis, and to and from 
all intermediate stations on said road, and partic- 
ularly from Brownstown station, in Jackson coun- 
ty, in the state of Indiana, to Washington, in Da- 
viess county, Indiana, and thence back again, and 
has so been a common carrier of passengers for 
ten years last past. That on the 13th day of Jan- 
uary, 1875, while said defendant was so a common 
carrier as aforesaid, plaintiff applied to said de- 
fendant at its depot at Brownstown station, in 
Jackson county, Indiana, for a passage, and to be 
carried as a passenger, in its cars running on its 
said railroad, from said station of Brownstown to 
said station of Washington, in Daviess county, In- 
diana, and thence back again to said Brownstown 
station; that said defendant then and there agreed 
with plaintiff, and undertook to carry him as a 
passenger in its said cars on its said road from 
said station of Brownstown, to said station of 
Washington and back again, for and in considera- 
tion of certain hire and reward, to wit: the sum of 
five dollars, to be then and there paid in advance 
by said plaintiff, and which said sum of five 
dollars the plaintiff did then and there pay to de- 
fendant for the use and consideration aforesaid, 
and received from said defendant a ticket, to be 
shown and exhibited to the conductors and agents 
of defendants, on the cars running on said rail- 
road, as evidence that the said plaintiff had paid 
his fare in full for his carriage and passage from 
said station of Brownstown to said station of 
Washington and return. The plaintiff thereupon 
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took passage on defendant's cars as aforesaid, at 
said station of Brownstown, to wit: on said 13th 
day of January, 1875, to be carried, and was car- 
ried by them asa passenger from said station of 
Brownstown to said station of Washington, and, 
again, on the 18th day of January, 1875, re-em- 
barked on board of said defendant’s cars at said 
station of Washington, to be by defendant carried 
as 9. passenger back to said station of Brownstown; 
that when said train and cars in which plaintiff 
had taken passage, as aforesaid, had started from 
said station of Washington towards said station of 
Brownstown, the conductor and agent of defend- 
ants took up said ticket as aforesaid, and became 
thereby bound to carry plaintiff to said station, 
and there allow him to disembark from said cars, 
and defendant has ever since had possession of the 
same, so that plaintiff can not file the same, or a 
copy thereof, herewith; that when said train and 
cars in which plaintiff had taken passage, as afore- 
said, arrived at said station of Brownstown, de- 
fendant neglected and refused to stop the same, 
and allow plaintiff to disembark at said station of 
Brownstown, but wrongfully and purposely, and 
without any fault or negligence of plaintiff, and 
without his consent, and against his will, carried 
him past said station of Brownstown, and would 
not stop or allow plaintiff to get off said train and 
cars, and gave him no opportunity to get off the 
same until they had carried him to Seymour, an- 
other station on said railroad. 

To this complaint a demurrer, stating as cause 
that it did not show facts sufficient to constitute a 
cause of action, was overruled, and exceptions to 
the ruling reserved. Issues were joined, trial had, 
verdict for appellee found, and, over a motion for 
a new trial and exceptions, a judgment on the 
verdict rendered. 

In favor of the demurrer it is insisted by the ap- 
pellant. 

1. The pleader should have alleged in the com- 
plaint, in addition to the averments therein con- 
tained, that by the rules and regulations of appel- 
lant, governing the running of trains on his said 
railway, the train of cars which appellee got aboard 
of at Washington, Indiana, to return upon to 
Brownstown, was accustomed to stop at the station 
of Brownstown, and that said station of Brown- 
stown was, by the rules and regulations of appel- 
lant, a regular stopping-place for said train; or, 

2. That appellant did not furnish other passen- 
ger trains, running daily, sufficient to accommo- 
date the travel, and regularly stopping at said 
station of Brownstown; or, 

3. That before and at the time appellee went 
aboard of the train at said station of Washing- 
ton, to return to said station of Brownstown, 
he went with the consent and agreement of an au- 
thorized employee of appellant to stop the train at 
said station of Brownstown; or, 

4. That the appellee expressly purchased the 
ticket for said train, and, at the time, was inform- 
ed by the agent of the appellant, that the train 
would stop at the said station of Brownstown. 

We think the demurrer to the complaint is well 
taken. As the contract set forth does not show 





that the appellant undertook to carry the appellee 
upon any particular train or car, its obligation is no 
greater or more specific, than to carry avcording to 
its general public arrangements. It was therefore 
necessary for the appellee to allege in his com- 
plaint, that the train upon which he took passage 
on return from Washington to Brownstown was 
one which, by its running arrangements, stopped 
at Brownstown. It was the duty of the appellee, 
before he took passage on return from Washington 
to Brownstown, to ascertain what train stopped at 
Brownstown by their publicrunning arrangements, 
unless he could establish a specific contract to be 
carried otherwise. Having done neither he can 
not recover. The Pittsburgh, Cincinnati and St. 
Louis R. W. Co. v. Nuzum, 50 Ind. 141; The Ohio 
& Mississippi R. W. Co. v. Applewhite, 52 Ind. 
540 


The court instructed the jury as follows: ‘* No. 
3. The mere fact of taking up the ticket from a 
passenger on a train which is not accustomed to 
stop at the station to which the passenger desires 
to go, and to which station his ticket entitles him 
to go, creates no obligation on the defendant to 
stop and put him off at such station, unless you find 
that defendant’s employee, the conductor of the 
train at the time plaintiff got upon the train, agreed 
with the plaintiff to let him off at such station. 
But if you believe from such evidence that such 
conductor, on receiving plaintiff’s ticket, agreed 
that he would put him off ata given place, and 
then took him past that station, then the plaintiff 
is entitled to recover.”’ 

This instruction is too general in its*terms. It 
is not competent, we think, for a conductor to 
agree with an individual passenger to carry him to 
a given place, and stop at that place to allow him 
to leave the train, and thus bind the railroad com- 
pany, unless the place at which he is to stop isa 
regular station of the train which he is con- 
ducting. Such a power can not be implied as 
within the proper duties of a conductor; nor 
would it be consistent with public policy. A 
railroad company that holds itself out to the 
public as acommon carrier of passengers, estab- 
lishes its route stations, and advertises its run- 
ning arrangements, thereby pledges itself to the 
public to run accordingly; and, if it was in the 
power of the conductor to.stop at different sta- 
tions from those established for the line, or alter 
the running arrangement of the road to accommo- 
date a particular passenger, he would thereby 
greatly incommodate the public generally for the 
sake of a singie passenger. The duty of a con- 
ductor is to run the trains according to public ar- 
rangements, and he has no power to change them; 
and a passenger has no right to infer that a con- 
ductor has any such power from his general duties 
as a conductor, and no reason to suppose that he 
could bind the railroad company by any such 
agreement. Such an agreement must be dis- 
tinguished from the special contract set up in the 
complaint, which, as it averred, was made by the 
company itself. The instruction is especially er- 
roneous as applicable to the evidence in the case. 
By the appellee’s own testimony it is shown that 
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after he got upon the train at Washington, on his 
return to Brownstown, and before the train start- 
ed, he was told: by the conductor that that train 
did not stop at Brownstown, and he could not stop 
there. It was also shown on appellee’s ticket that 
it was ‘** good only on trains stopping at stations 
named.’ With this evidence before him, the ap- 
pellee must have known that the conductor had no 
power to make such an agreement with him as is 
contemplated by the instruction under considera- 
diction. 

As the case must be reversed on account of the 
erroneous instruction, and a new trial granted, we 
do not examine the question as to the sufficiency 
of the evidence to support the verdict. 

The judgment is reversed, at the cost of the ap- 
pellee, cause remanded for further proceedings, 
with instructions to sustain the motion for a new 
trial, and sustain the demurrer to complaint. 


— 
_— 


CONSTITUTIONAL LAW — EXEMPTION 
LAWS. 








EDWARDS vy. KEARZY. 





Supreme Court of the United States, October Term, 
1877. 

1. NORTH CAROLINA EXEMPTION LAW UNCONSTI- 
TUTIONAL.—The Act of the Legislature of North Car- 
olina, passed August 22, 1868, exempting personal 
property and the homestead of a debtor from sale un- 
der execution: Held, unconstitutional and void as to 
debts contracted before its passage. 

2. THE REMEDY SUBSISTING IN A STATE when and 
where a contract is made, and is to be performed, is a 
part of its obligation, and any subsequent law of the 
state which so affects that remedy as substantially to 
impair and lessen the value of the contract is forbid- 
den by the Constitution, and is therefore void. 


In error to the Supreme Court of North Caro- 
lina. The facts appear in the opinion. 

Mr. Justice SWAYNE delivered the opinion of the 
court: 

The Constitution of North Carolina, of 1868, took 
effect on the 24th of April inthat year. Sections 1 
and 2 of article X, declare that personal property 
of any resident of the state, of the value of five 
hundred dollars, to be selected by such resident, 
shall be exempt from sale under execution or other 
final process issued for the collection of any debt; 
and that every homestead and the buildings used 
therewith, not exceeding in value one thousand 
dollars, to be selected by the owner, or in lieu 
thereof, at the option of the owner, any lot in a 
city, town or village, with the buildings used 
thereon, owned and occupied by any resident of the 
state, and not exceeding in value one thousand dol- 
lars, shall be exempt in like manner from sale for 
the collection of any debt under final process. 

On the 22d of August, 1868, the legislature passed 
an act which prescribed the mode of laying off the 
homestead, and setting off the personal property so 
exempted by the constitution. On the 7th of April, 
1869, another act was passed, which repealed the 
prior act, and prescribed a different mode of doing 





what the prior act provided for. This latter act 
has not been repealed or modified. 

Three several judgments were recovered against 
the defendant in error—one on the 15th of Decem- 
ber, 1868, upon a bond dated the 25th of Septem- 
ber, 1865; another on the 10th of October, 1868, 
upon a bond dated February 27, 1866; and the third 
on the 7th of January, 1868, for a debt due prior to 
that time. Two of these judgments were dock- 
eted, and became liens upon the premises in con- 
troversy on the 16th of December, 1868. The 
other one was docketed and became such lien on 
the 18th of January, 1869. When the debts were 
contracted for which the judgments were rendered, 
the exemption laws in force were the acts of Jan- 
uary 1, 1854, and of February 16, 1859. The first- 
named act exempted certain enumerated articles of 
inconsiderable value, and * such other property as 
the freeholders appointed for that purpose might 
deem necessary for the comfort and support of the 
debtor’s family, not exceeding in value fifty dol- 
lars at cash valuation.” By the act of 1859 the 
exemption was extended to fifty acres of land in 
the county or two acres in a town, of not greater 
value than five hundred dollars. 

On the 22nd of January, 1869, the premises in 
controversy were duly set off to the defendant in 
error asa homestead. He had no other real estate, 
and the premises did not exceed a thousand dollars 
in value. On the 6th of March, 1869, the sheriff, 
under executions issued on the judgments, sold the 
premises to the plaintiff in error, and thereafter 
executed to him a deed in due form. The regu- 
larity of the sale is not contested. 

The act of August 22, 1868, was then in force. 
The acts of 1854 and 1859 had been repealed. Wil- 
son y. Sparks, 72 N. C. 211. No point is made 
upon these acts by the counsel upon either side. 
We shall, therefore, pass them without further re- 
mark. 

The plaintiff in error brought this action in the 
Superior Court of Granville county, to recover pos- 
session of the premises so sold and conveyed to 
him. That court adjudged that the exemption 
created by the constitution and the act of 1868 pro- 
tected the property from liability under the judg- 
ments, and that the sale and conveyance by the 
sheriff were, therefore, void, Judgment was given 
accordingly. The supreme court of the state 
affirmed the judgment. The plaintiff in error 
thereupon brought the case here for review. The 
only federal question presented by the record is, 
whether the exemption was valid as regards con- 
tracts made before the adoption of the constitution 
of 1868. 

The counsel for the plaintiff in error insists upon 
the negative of this proposition. The counsel upon 
the other side, frankly conceding several minor 
points, maintains the affirmative views. Our re- 
marks will be confined to this subject. 

The Constitution of the United States declares 
that ‘‘no state shall pass any * * * law im- 
pairing the obligation of contracts.”’ A contract 
is the agreement of minds, upon a sufficient con- 
sideration, that something specified shall be done, 
or shall not be done. The lexical definition of im- 
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pair is ‘to make worse; to diminish in quantity, 
value, excellence or strength; to lessen in power; 
to weaken; to enfeeble; to deteriorate.’’—Web- 
ster’s Dict. Obligation is defined to be * the act of 
obliging or binding: that which obligates; the 
binding power of a vow, promise, oath or contract,” 
etc.—Id. ‘The word is derived from the Latin 
word obligatio, tying up; and that from the verb 
obligo, to bind or tie up; to engage by the ties of a 
promise or oath, or form of law; and obligo is 
compounded of the verb ligo, to tie or bind fast, 
and the preposition ob, which is prefixed to increase 
its meaning.’’ Blair v. Williams, and Lapsley y. 
-Brashears, 4 Litt. 65. 

The obligation of a contract includes everything 
within its obligatory scope. Among these elements 
nothing is more important than the means of en- 
forcement. ‘This is the breath of its. vital exist- 
ence. Without it the contract, as such, in the view 
of the law, ceases to be, and falls into the class of 
those ‘* imperfect obligations,’’ as they are termed, 
which depend for their fulfillment upon the will 
and conscience of those upon whom they rest. 
The ideas of right and remedy are inseparable. 
‘* Want of right and want of remedy are the same 
thing.’’ 1 Bac. Abr. tit. Actions in General, let- 
ter B. 

In Von Hoffman yv. Quincy, 4 Wall. 552, it was 
said: ‘A statute of frauds embracing pre-ex- 
isting parol contracts not before required to be in 
writing,would affect their validity. A state declaring 
that the word ton should, in prior as well as sub- 
sequent contracts, be held to mean half or double 
the weight before prescribed, would affect its 
construction. A statute providing that a previ- 
ous contract of indebtment may be extinguished 
by a process of bankruptcy, would involve its 
discharge, and a statute forbidding the sale 
of any of the debtor’s property, under a judg- 
ment upon such a contract, would relate to the 
remedy.” It can not be doubted, either upon 
principle or authority, that each of such laws 
would violate the obligation of the contract, and 
the last not less than the first. These proposi- 
tions seem to us too clear to require discussion. 
It is also the settled doctiine of this court that the 
laws which subsist at the time and place of making 
a contract enter into and form a part of it as if they 
were expressly referred to or incorporated in its 
terms. This rule embraces alike those which af- 
fect its validity, construction, discharge and en- 
forcement. Von Hoffman v. Quincy, supra; Mc- 
Cracken v. Hayward, 2 How. 612. 

In Greene v. Biddle, 8 Wheat. 92, this court said, 
touching the point here under consideration: “ It 
is no answer that the acts of Kentucky now in 
question are regulations of the remedy and not of 
the right to the lands. If these acts so change the 
nature and extent of existing remedies as materially 
to impair the rights and interests of the owner, 
they are just as much a violation of the compact 
as if they overturned his rights and interests.’’ 
*¢ One of the tests that a contract has been im- 
paired is that its value has by legislation been di- 
minished. It is not by the Constitution to be im- 
paired at all. This is not a question of degree or 


manner or cause, but cf encroaching in any re- 
spect on its obligatiouw-—dispensing with any part 
of its force.”’ Planters’ Bank vy. Sharp e¢ al., 6 
How. 327. It is to be understood that the en- 
croachment thus denounced must be material. 
If it be not material, it will be regarded as of no 
account. 

These rules are axioms in the jurisprudence of 
this court. We think they rest upon a solid foun- 
dation. Do they not cover this case? and are they 
not decisive of the question before us? We will, 
however, further examine the subject. 

It is the established law of North Carolina that 
stay laws are void, because they are in conflict 
with the National Constitution. Jacobs v. Small- 
wood, 63 N.C. 112; Jones vy. Crittenden, 1 Car. 
Law, 385; Barnes v. Barnes, 8 Jones, 366. This 
ruling is clearly correct. Such laws change a term 
of the contract by postponing the time of pay- 
ment. This impairs its obligation by making it 
less valuable to the creditor. But it does this solely 
by operating on the remedy. The contract is not 
otherwise touched by the offending law. Let us 
suppose acase. A party recovers two judgments 
—one against A, the other against B—each for the 
sum of fifteen hundred dollars upon a promissory 
note. Each debtor has property worth the amount 
of the judgment and no more. The legislature 
thereafter passes a law declaring that all past and 
future judgments shall be collected ‘‘in four 
equal annual installments.”’ At the same time 
another law is passed which exempts from execu- 
tion the debtor’s property to the amount of fifteen 
hundred dollars. The court holds the former law 
void and the latter valid. Is not sucha result a 
legal solecism? Can the two judgments be rec- 
onciled? One law postpones the remedy, the 
other destroys it—except in the contingency that 
the debtor shall acquire more property—a thing 
that may not occur, and that can not occur if he 
die before the acquisition is made. Both laws in- 
volve the same principle and rest on the same 
basis. They must stand or fall together. The 
concession that the former is invalid cuts away 
the foundation from under the latter. If a state 
may stay the remedy for one fixed period, however 
short, it may for another, however long. And if 
it may exempt property to the amount here in 
question, it may do so to any amount. This, as 
regards the mode of impairment we are consider- 
ing, would annul the inhibition of the Constitu- 
tion, and set at naught the salutary restriction it 
was intended to impose. 

The power to tax involves the power to destroy. 
McCulloch vy. Maryland, 4 Wheat. 430. The power 
to modify at discretion the remedial part of a con- 
tract is the same thing. 

But it is said that imprisonment for debt may 
be abolished in all cases, and that the time pre- 
scribed by a statute of limitations may be abridged. 
Imprisonment for debt is a rule of ancient barbar- 
ism. Cooper’s Justinian, 658; 12 Tables, Tab. 3. 
It has descended with the stream of time. It is 
punishment, rather than a remedy. It is right for 
fraud, but wrong for misfortune. It breaks the 
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which is a form of capital, and dooms him, while 
it lasts, to helpless idleness, Where there is no 
fraud it is the opposite of a remedy. Every right- 
minded man must rejoice when such a blot is re- 
moved from the statute book. But upon the 
power of a state, even in this class of cases, see 
the strong dissenting opinion of Washington, J., 
in Mason vy. Hale, 12 Wheat. 370. 

Statutes of limitation are statutes of repose. 
They are necessary to the welfare of society. The 
lapse of time constantly carries with it the means 
of proof. The public as well as individuals are 
interested in the principle upon which they pro- 
ceed. They do nct impair the remedy, but only 
require its application within the time specified. 
If the period limited be unreasonably short and 
designed to defeat the remedy upon pre-existing 
coutracts, which was part of their obligation, we 
should pronounce the statute void. Otherwise we 
should abdicate the performance of one of our 
most important duties. The obligation of a con- 
tract can not be substantially impaired in any way 
by a state law. This restriction is beneficial to 
those whom it restrains, as well as to others. No 
community can have any higher public interest 
than in the faithful performance of contracts and 
the honest administration of justice. The inhibi- 
tion of the Constitution is wholly prospective. 
The states may legislate as to contracts thereafter 
made as they may see fit. Itis only those in ex- 
istence when the hostile law is passed that are 
protected from its effect. 

In Bronson v. Kenzie, 1 How. 311, the subject of 
exemptions was touched upon, but not discussed. 
There a mortgage had been issued in Illinois. 
Subsequently the legislature passed a law giving 
the mortgagor a year to redeem, after a sale under 
a decree, and requiring the land to be appraised, 
and not to be sold for less than two-thirds of the 
appraised value. The law was held to be void in 
both particulars as to pre-existing contracts. 
What is said as to exemptions is entirely obiter, 
but coming from so high a source, it is entitled to 
the most respectful consideration. The court, 
speaking through Chief Justice Taney, said: “A 
state may, if it thinks proper, direct that the nec- 
essary implements of agriculture, or the tools of 
the mechanic, or articles of necessity in house- 
hold furniture, shall, like wearing apparel, not be 
liable to execution on judgments. Regulations of 
this description have always been considered in 
every civilized community as properly belonging 
to the remedy, to be executed or not by every sov- 
ereignty, according to its own views of policy and 
humanity.’’ He quotes with approbation the pas- 
sage. which we have quoted from Greene v. Bid- 
dle. To guard against possible misconstruction, 
he is careful to say further: ‘‘ Whatever belongs 
merely to the remedy may be altered according to 
the will of the state, provided the alteration does not 
impair the obligation of the contract. But if that 
effect is produced, it is immaterial whether it is 
done by acting on the remedy, or directly on the 
contract itself. In either case it is prohibited by the 
Constitution.”»> The learned Chief Justice seems 
to have had on his mind the maxim ‘de minimis,”’ 





etc. Upon no otherground can any exemption be 
justified. ‘* Policy and humanity,” are dangerous 
guides in the discussion of a legal proposition. 
He who follows them far is apt to bring back the 
means of error and delusion. The prohibition 
contains no qualification, and we have no judicial 
authority to interpolate any. Our duty is simply 
to execute it. 

_Where the facts are undisputed, it is always the 
duty of the court to pronounce the legal result. 
Merchants’ Bank v. The State Bank, 10 Wall. 604. 
Here there is no question of legislative discretion 
involved. With the constitutional prohibition, 
even as expounded by the late Chief Justice, be- 
fore us on one hand, and on the other the State 
Constitution of 1868, and the laws passed to carry 
out its provisions, we can not hesitate to hold that 
both the latter do seriously impair the obligation 
of the several contracts here in question. We say, 
as was said in Gunn y. Barry, 15 Wall. 622, that no 
one can cast his eyes upon the new exemptions 
thus created without being at once struck with 
their excessive character, and hence their fatal 
magnitude. The claim for the retrospective effi- 
cacy of the Constitution or the laws can not be 
supported. Their validity as to contracts subse- 
quently made admits of no doubt. Bronson y. 
Kenzie, supra. 

The history of the National Constitution throws 
a strong light upon this subject. Between the 
close of the war of the revolution and the adoption 
of that instrument, unprecedented pecuniary dis- 
tress existed throughout the country. The discon- 
tents and uneasiness, arising in a great measure 
from the embarrassment in which a great number 
of individuals were involved, continued to become 
more extensive. *‘ At length two great parties 
were formed in every state, which were distinctly 
marked, and which pursued distinct objects with 
systematic arrangement.’ 5 Marshall’s Life of 
Washington, 75. One party sought to maintain 
the inviolability of contracts, the other to impair or 
destroy them. ‘*The emission of paper money, 
the delay of legal pruceedings, and the suspension of 
taxes, were the fruits of the rule of the latter 
wherever they were completely dominant.” Ib. 

“The system called justice was, in some of the 
states, iniquity reduced to elementary principles.” 
* * * “Tn some of the states creditors were 
treated as outlaws. Bankrupts were armed with 
legal authority to be prosecutors, and by the shock 
of all confidence society was shaken to its founda- 
tions.”” Fisher Ames’ Works (ed. of 1859), p. 
120. “Evidences of acknowledged claims on 
the public would not command in the market 
more than one-fifth of their nominal value. The 
bonds of solvent men, payable at no very dis- 
tant day, could not be negotiated but at a dis- 
count of thirty, forty, or fifty per cent. per an- 
num. Landed property would rarely command 
any price; and sales of the most common articles 
for ready money could only be made at enormous 
and ruinous depreciation. State legislatures, in 
too many instances, yielded to the necessities of 
their constituents and passed laws by which cred- 
itors were compelled to wait for the payment of 
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their just demands on the tender of security, or to 
take property at a valuation, or paper money 
falsely purporting to be the representative of spe- 
cie.”” Ramsey’s Hist. U. S. 77. ‘“ The effects of 
these laws interfering between debtors and credi- 
tors were extensive. They destroyed public credit 
and confidence between man and man, injured the 
morals of the people, and in many instances in- 
sured and aggravated the ruin of the unfortunate 
debtors, for whose temporary relief they were 
brought forward.’’ 2 Ramsey’s Hist. S. C. 429. 

Besides the large issue of continental money, 
nearly all the states issued their own bills of cred- 
it. In many instances the amount was very large. 
2 Phillips’ Hist. Amer. Paper Money, 29. The de- 
preciation of both became enormous. Only one 
per cent. of the ‘‘continental money”’ was assumed 
by the new government. Nothing more was ever 
paid upon it. Act of August 4, 1790, §4, 1 Stat. 
140; 2 Phillips’ Hist. American Paper Currency, 
294. It is needless to trace the history of the emis- 
sions by the states. 

The treaty of peace with Great Britain declared 
that ‘‘ the creditors on either side shall meet with 
no lawful impediment to the recovery of the full 
amount in sterling money ofall bona fide debts 
heretofore contracted.’’ The British minister com- 
plained earnestly to the American Secretary of 
State of violations of this guaranty. ‘Twenty-two 
instances of laws in conflict with it in different 
states were specifically named. 1 Amer. State Pa- 
pers, 195, 196, 199 and 237. In South Carolina 
** laws were passed in which property of every 
kind was made a legal tender in payment of debts, 
although payable according to contract in gold 
and silver. Other laws installed the debt, so that 
of sums already due only a third, and afterwards 
only a fifth, was securable in law.’’ 2 Ramsey’s 
Hist. S. C. Ib. Many other states passed laws of 
a similar character. The obligation of the con- 
tract was as often invaded after judgment as be- 
fore. The attacks were quite as common and ef- 
fective in one way as in the other. To meet these 
evils in their various phases the national constitu- 
tion declared that ‘‘no state should emit bills of 
credit, make anything but gold and silver coin a 
legal tender in payment of debts, or pass any law 

* * * impairing the obligation of contracts.” 
All these provisions grew out of previous abuses. 
2 Curtis’ Hist. of the Const. 366. See, also, the 
Federalist, Nos. 7 and 44. Inthe number last 
mentioned Mr. Madison said that such laws were 
notonly forbidden by the constitution, but were 
*¢* contrary tothe first principles of the social com- 
pact and to every principle of sound legislation.”’ 

The treatment of the malady was severe, but the 
cure was complete. ‘* No sooner did the new gov- 
ernment begin its auspicious course than order 
seemed to arise out of confusion. Commerce and 
industry awoke and were cheerful at their labors, 
for credit and confidence awoke withthem. Ev- 
erywhere was the appearance of prosperity, and 
the only fear was that its progress was too rapid 
to consist with the purity and simplicity of ancient 
manners.’*—Ames’ Sup. 122.‘ Public credit was 
reanimated. The owners of property and holders 





of money freely parted with both, well knowing 
that no future law could impair the obligation of 
the contract.”,-—2 Ramsey, svpra,433 

Chief Justice Taney, in Bronson v. Kenzie, su- 
pra, 218, speaking of the protection of the remedy, 
said: ‘‘I¢ is this protection which the clause of the 
Constitution now in question mainly intended to se- 
cure.”” 

The point decided in The Darmouth College v. 
Woodward, 4 Wheat. 518, had not, it is believed, 
when the constitution was adopted, occurred to 
any one. There is no trace of it in the Federalist 
nor in ary other contemporaneous publication. It 
was first made and judicially decided under the 
constitution in that case. Its novelty was admit- 
ted by Chief Justice Marshall, but it was met and 
conclusively answered in his opinion. 

We think the views we have expressed carry out 
the intent of contracts and the intent of the con- 
stitution. The vbligation of the former is placed 
under the safeguard of the latter. No state can 
invade it and congress is incompetent to authorize 
such invasion. Its position is impregnable, and 
will be so while the organic law of the nation re- 
mains as it is. The trust touching the subject with 
which this court is charged is one of magnitude 
and delicacy. We must always be careful to see 
that there is neither nonfeasance nor misfeasance 
on our part. 

The importance of the point involved in this 
controversy induces us to re-state succinctly the 
conclusions at which we have arrived and which 
will be the ground of our judgment. 

The remedy subsisting in a state when and 
where a contract is made and is to be performed 
is a part of it obligation, and any subsequent law 
of the state which so affects that remedy as sub- 
stantially to impair and lessen the value of the 
contract is forbidden by the constitution, and is, 
therefore, void. 

The judgment of the Supreme Court of North 
Carolina is reversed, and the cause will be re- 
manded with directions to proceed in conformity 
to this opinion. 


_ 
—_ 


NOTES OF RECENT DECISIONS. 


COMMON CARRIERS—CONNECTING LINE—LIABILITY 
FOR LOSS—INSURANCE.—S¢. Louis Insurance Co. v. 
St. Louis, Vandalia & Terre Haute, R. R. United 
States Circuit Court, Eastern district of Missouri,7 Ins. 
L. J. 348. Opinion by TREAT, J.—In the case of a con- 
tract with an express company, the shipper must look 
primarily to the company; and if he seeks to hold its 
agents responsible it must be through the contract of 
the express company with himself. Where the con- 
tract with the dispatch company was for trensporta- 
tion from St. Louis to Liverpool, no particular inland 
route being mentioned, and limited the liability to 
loss on its own road, and the loss occurred after the 
goods had passed into the control of another road, 
with which it had an agreement for the transport of 
goods: Held, that the dispatch company was not li- 
able, and an insurer subrogated to the rights of the 
owner could not recover against it. 





FIRE INSURANCE— WISCONSIN STATUTE AS TO 
VALUE OF PROPERTY INSURED.—Thompson v. St. 
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Louis Ins. Co.—Supreme Court of Wisconsin, 7 Ins. 
L. J. 396. Opinion by COLE, J.—1. Under the Wiscon- 
sin law of 1874, providing that in case of total loss the 
amount insured in the policy shall be taken as the 
value of the property and the measure of damages, it 
is not necessary to set out the actual cash value of the 
property in the complaint. 2. A stipulation in the 
policy that a difference between the parties shall be 
submitted to arbitration, and that no action shall be 
brought until an award has been made, is inconsistent 
with the provisions of the statue, and void. No arbi- 
tration or award is needed before instituting suit. 


CRIMINAL LAW—MURDER—NOLLE PROsEQUI NO 
BaR TO SUBSEQUENT PROSECUTION—PARDON—EV- 
IDENCE—CONNECTION OF PRISONER WITH CRIM- 
INAL ORGANIZATION — ACCOMPLICE — COLLATERAL 
MATTER—RES GESTAE.—Hester v. Commonwealth. 
Supreme Court of Pennsylvania, 5 W. N. 213.— 
Opinion by WoopwarD, J.—1. A prisoner, under 
indictment for murder, pleaded in bar a former 
arrest and indictment for the same offense and dis- 
charged unde1 the statute after remaining untried for 
two terms of court. The record showed that, soon 
after the second term of court, held subsequent to the 
prisoner’s commitment, had expired, a nolle prosequi 
was entered in bis case, and, on motion, he was dis- 
charged: Held, (uftirming the judgment of the court 
below) that the record did not show a discharge under 
the two term provision of the statute, and the entry of 
the nolle prosequi was not a bar to the second indict- 
ment. At common law a nolle prosequi may at any 
time be retracted, and it not only is no bar to a sub- 
sequent prosecution on another indictment, but may 
be so far cancelled as to permit a revival of proceed- 
ings on the original bill. 2. A confessed accomplice in 
a murder, offered as a witness to fasten participation 
in the crime upon the prisoner, was objected to on the 
ground that he had been convicted of larceny, sen- 
tenced to three years’ imprisonment, and the period 
of his sentence had not yetexpired. This objection 
was met by the production of a pardon granted by the 
governor. Against this it was alleged that the rules 
of the board of pardons had not been observed, and 
that the full sentence of the court was not recited. 
The pardon was regular in form, except that it did not 
set forth, as required, the direction for the restora- 
tion of the property stolen, or the payment of its value: 
Held (affirming the judgment of the court below), that 
the pardon was not thereby avoided, but was controll- 
ing and conclusive upon the court. 3. The same wit- 
ness was further objected to on the ground that he 
had been convicted of highway robbery, sentenced, 
and, after serving a portion of his time, was discharged 
under the act of May 1, 1861. It was claimed he was 
incompetent to testify, not having complied with the 
terms of his sentence. The record of his conviction 
showed the trial to have been held in the court of 
Quarter Sessions: Held, that the record showing a 
conviction in the Quarter Sessions for a crime triable 
only in the Oyer and Terminer, the whole proceeding 
was a nullity and was properly disregarded by the 
court below. Dcugherty v. Commonwealth, 19 Sm. 
286, followed. 4. In a trial for murder which was pre- 
ceded by highway robbery, the Commonwealth offered 
to prove that defendants were members of a secret 
organizaiion, which had for its object the commission 
- of crime, chiefly beatings, arsons, robberies and mur- 
ders, and the protection of its members from arrest 
and punishment. The purpose was to show an ex- 
tensive organization of conspirators, and that the rob- 
bery and murder, with which defendants were charged, 
were within the general scope of the conspiracy, also as 
tending to show opportunity, preparation, and dispo- 
sition to commit the crimes, and to corroborate other 
testimony and explain the conduct of the prisoners 
and their associates. The court admitted the testi- 





mony so far as to prove the fact of membership in 
such organization, confining the evidence to facts that 
existed at the time of the murder: Held, that such 
evidence was clearly competent to the extent to which 
it was admitted. 5. It was shown that on the night 
preceding the murder the prisoners and others charged 
with participation in the murder met together at a 
certain saloon and remained there till nearly daylight: 
Held, that evidence was properly admitted to show 
that this saloon was a common resort of members of 
the secret organization referred to. 6. The testimony 
of an accomplice, before it is accepted as true, 
should be corroborated by unimpeachable testimony 
in some material part which affects the prisoner on 
trial and connects him with the offence. But it is not 
necessary that the corroboration be by direct testimony. 
It may be by such circumstances as satisfy the jury of 
the fact. 7. Defendants proposed to prove that K., 
the principal witness for the Commonwealth, had been 
guilty of various crimes; this for the purpose of con- 
tradicting K., who, on cross-examination, had denied 
these charges: Ji/eld (attirming the judgment of the 
court below), that the question put on cross-examina- 
tion, being as to matters unconnected with the cause or 
with the parties, came within the rule of collateral 
matter, and was not subject to contradiction. 8. 
Statements made by a prisoner to outside parties rela- 
tive to his return home and surrender into custody, 
can not be made evidence on the principle of res geste. 
9. When testimony is given tending to discredit the 
stutement of a witness, evidence is admissible to show 
that he had previously related the same thing to other 
parties, not to show that his statement is true, but 
that it is not a fabrication of recent date. 





a 


SOME RECENT FOREIGN DECISIONS. 


TRADE-MARK— NAME OF PLACE — SIMILARITY — 
REPRESENTATIONS CALCULATED TO DECEIVE —IN- 
JUNCTION.—Siegert v. Findlater, English High Court 
of Justice, Chy. Div., 26 W. R. 459. In 1830, 8 be- 
gan to manufacture, at Angostura, atownin Venezue- 
la, bitters, which he originally described as Aromatic 
Bitters, but which became known in the English mar- 
ket as Angostura Bitters. S subsequently described 
his bitters as ‘‘Aromatic, or Angostura Bitters.”’ In 
fs46, by a decree of the State of Venezuela, the name 
of the town of Angostura was changed to that of Ciu- 
dad Bolivar. M, who was also a manufacturer of bit- 
ters (which were not the same as the plaintiffs’), 
moved in 1870 to the town of Ciudad Bolivar, and sold 
and described his bitters as Angostura Bitters. In an 
action brought by the successor of § to restrain the 
defendants, who were the agents in England, of M, 
from using the word ‘‘Angostura,’” and from using 
bottles and wrappers resembling those of the plaintiffs: 
Held, that the bitters of the plaintiffs having acquired 
a reputation in the market under the name of Angos- 
tura Bitters, the name “Angostura Bitters” meant 
bitters ofthe kind made by the plaintiffs, and that, 
though the defendants were at liberty to make bitters 
of that kind, yet, as their bitters were in fact different, 
they must be restrained from using the word * An- 
gostura Bitters ”’ in such a way as to induce the be- 
lief that they were selling the plaintiffs’ bitters. 


TRADE-NAME—TRADE-MARK—NEW SUBSTANCE.— 
Linoleum Manf’g. Co. v. Nairn. English High Court 
of Justice, Chy. Div., 26 W. R. 463.—The plaintiffs, or 
their predecessors in title, had, for some years, used 
the words “‘ Linoleum” and “ Linoleum Floor Cloth,’” 
to describe new substances, of which they were sole 
manufacturers under letters patent, and had stamped 
the words * Linoleum Floor Cloth” on each piece of 
floor cloth manufactured by them as part of their 
trade-mark, but not in such a manner as to lead the 
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court to suppose that the word ‘‘ Linoleum ” was any 
thing other than a description of the subject-matter to 
which the trade-mark was to be applied, or that it 
was the essential part of the trade-mark; and the 
same words had been in general use to describe the 
new substaaces while manufactured by the plaintifts 
under the monoply given by their patent. The de- 
fendants now, after the expiration of their letters 
patent, bona fide claimed to use the same words to de- 
scribe the same substances as made by them, which 
substances they were entitled to make. Injunction to 
restrain such uses by the defendants now refused. It 
would be extremely difficult in any case for the person 
who has been, by right of some monopoly, the sole man- 
ufacturer of a new article, and who has given a new 
name to the new article, meaning that new article and 
nothing more, to claim that the new name was to be 
attributed to his manufacture after competitors were 
at liberty to go on and make the same article. 


ss 


ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 
[Filed April 30, 1878.] 
Hon. EpwaRD A. LEwIs, Presiding Justice. 


“ 
“ row —_ } Associate Justices. 





FRAUDULENT CONVEYANCE—KNOWLEDGE — BILL 
OF EXCEPTIONS.—1. Where a purchaser from afraud- 
ulent vendor has knowledge of such facts as would ex- 
cite the suspicions of a man of ordinary prudence and 
capacity, and shuts his eyes and refuses to inquire, he 
does not purchase in good faith, and is affected with 
notice of any fraud upon prior creditors effected by 
the sale. 2. Fraud may be established by inference, 
as any other fact, it is not necessary to establish it by 
direct proof. 3. An instruction that “fraud will not 
be presumed where all the facts of the case consist as 
well with honesty and fair dealing as with an intention 
to cheat,” is objectionable, us calculated tomislead the 
jury, and seeming from the ambiguity of the word, 
“* presume,” to imply that fraud cannot be inferred 
from facts inevidence. The use of technical phrases 
should be avoided in directions to a jury. 4. The mere 
fact that a conveyance for a valuable consideration de- 
jays creditors in collecting their debts, does not maké 
it fraudulent in law; and from the fact that delay to 
ereditors may result naturally from a conveyance for 
value, a fraudulent intent cannot be presumed. 5. 
Where substantial alterations are made, or many inter- 
lineations occur in an instruction, it should be rewrit- 
ten, that the bill of exceptions may plainly show in what 
shape the instruction was actually given to the jury. 
Reversed and remanded. Opinion by HaypEN, J.— 
State, d&c. v. Estel. 

TRUSTS AND TRUSTEES—JUDGMENT VOID AS TO 
OxE.—1. Where real estate is held by a trustee in 
trust for the sole and separate use of a married woman, 
and, by the terms of the trust, the power of dispo- 
sition in the trustee is subject to the direction of the 
cestui que trust, in a proceeding to set aside the con- 
veyance to the trustee for fraud, the cestui que trust is 
a necessary party defendant, and, if in such a proceed- 
ing the cestui que trust is dead at the time of the de- 
cree, the decree is inoperative against the heirs and 
legal representatives of the cestui que trust. 2. The 
rule that a judgment void as to one defendant, is void 
to all, applies only to judgments at law. Reversed 
andremanded. Opinion by Lewis, P. J.—Voorhis v. 
Gamble. 


PRACTICE—ACCOUNT—REQUISITES OF PETITION— 
PRINCIPAL AND AGENT.—1. Where plaintiff sues up- 
on an account, he must exhibit the items by setting 
them out in bis petition or attaching thereto a copy of 





the account, and if he fails to do so itis error to admit 
evidence of the account against the objection of de- 
fendant. 2, Where an agent, in fraud of the rights of 
his principal, purchased property under such circum- 
stances that the purchase enures to the benefit of the 
princi pal, an instruction from which the jury might 
infer that the agent ought not,on being deprived of the 
property thus acquired, to be reimbursed the actual 
price paid by him for the property, is erroneous. 
Reversed and remanded. Opinion by Lewis, P. J.— 
Labadie v. Maguire. 

DIVORCE—INDIGNITIES—CONDONATION— ALIMONY 
—DEFAULT—CUSTODY OF INFANT CHILDREN.—1. Ina 
divorce suit, the trial court is the proper judge of the 
credibility of the witnesses. 2. There can be no divorce 
for a single act of indignity; and cohabitation is but a 
conditional condonation of such offenses. A repetition 
of former offenses, after pardon, makes the antecedent 
indignities competent, as showing the continuity and 
persistency of the cruel treatment, and the hopeless- 
ness of further efforts on the part of the innocent and 
injured party. 3. It is irregular to make, an order for 
alimony pendente lite before the marriage has been ad- 
mitted or proved; but, after final decree, this action of 
the trial court will not be reviewed. 4. The default of 
defendant ina divorce suit will not beany waiver of the 
necessity of full proof as to all matters concerning the 
contract of marriage; but so far as the mere money in- 
terests of the defendant are concerned, he can not com- 
plain of any orders made upon the faith of the admis- 
sions implied by his failure to plead. 5. Where the 
testimony as to the value of the husband’s property is 
conflicting, and the trial court has made a decree for a 
monthly allowance tothe wife until further order, the 
appellate court will not interfere on the ground of an ex- 
cessive allowance unless the alimony is clearly excessive. 
6. Children of the age of three years are properly com- 
mitted to the custody of the mother, where she is not 
shown to be unfit to have the care of them. 7. Alimony 
at so much a month, may be alimony from year to year 
under thestatute. Affirmed. Opinion by BAKEWELL, 
J.— Wagner v. Wagner. 


PARTNERSHIP—CHILDREN SUCCEEDING TO INTER- 
EST OF DECEASED PARTNER — ACCEPTANCE, — 1. 
Where partnership articles provide that the share and 
interest of one partner is to continue after his death, 
in his children as his appointed successors, and these 
children, being sui juris, after the death of the father, 
receive monthly from the copartner the amount which 
their father was entitled under his agreement to draw 
monthly from the business, this is an acceptance of the 
benefits and responsibilities of the partnership, and 
the children are liable at the suit of a creditor of the 
firm. Affirmed. Opinion by Lewis, P. J.—Nave v. 
Sturgis. 


———(vy> 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF IOWA. 


March Term, 1878. 

Hon. JAMES H. ROTHROCK, Chief Justice. 
“Wo. H. SEEVERS, 
“6 JAMES G. Day, 

“« JOSEPH M. Breck, 
* AUSTIN ADAMS, 


STATUTE OF FRAUDS — DELIVERY OF WRITING 
NECESSARY.—The owner of land wrote a letter to her 
agent containing an offer to sell at a specified price. 
The ofter having been accepted, a deed to the pur- 
chaser was forwarded to the agent, but on account of 
defective acknowledgment was sent again to the prin- 
pal for correction and was never returned. ‘To an ac- 
tion by the purchaser to compel specific performance, 
the statute of frauds was pleaded as a defense. Held, 
that neither the letter nor the deed was a sufficient 





Associate Justices. 
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writing to take the sale out of the operation of 
the statute, neither having been delivered to the 
purchaser, although the deed was a short time in 
his possession. Opinion by SEEVERS, J.—/Steel & 
Son v. Fife, et al. 


PROMISSORY NOTES—STIPULATION FOR ATTOR- 
NEY’s FEES—RIGHT TO JURY TRIAL.—In an action 
on promissory notes containing a stipulation to ‘* pay 
all attorney’s fees, and other costs and charges for the 
collection thereof, if the same is not paid when due,’’ 
the attorney’s fees may be regarded as costs and not a 
part of the notes, and it was not error to render judg- 
ment by default upon the notes, where the answer on- 
ly putin issue the reasonableness of the attorney’s 
fees which were claimed in a separate count of the pe- 
tition. 2. The only issue raised by the answer being as 
to a matter of costs, the court did not err in refusing 
to grant the defendant a jury trial. SEEVERS and 
Day, J. J., dissenting. Opinion by ApDams, J.— 
Musser v. Crum, et al. 


COUNTERCLAIM—EFFECT OF JUDGMENT UPON.— 
The defendant offered to confess judgment for a cer- 
tain sum, and afterwards filed his answer containing a 
counterclaim. The offer was accepted and judgment 
entered thereon. Held, that the defendant could not 
afterwards dismiss his counterclaim and maintain a 
new action on the same; being embraced in the issues 
at the time judgment was returned, it was adjudicat- 
ed, even though no evidence was offered thereon. 
Opinion by Day, J.—Gunsaulis v. Cadwallader. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
= Wo. B. NAPTON, 
‘6 a Associate Justices. 
.H. " 
“ §6JOHN W. HENRY, 





CLERK OF COURT—FFES.—Since the adoption of the 
constitution of 1865, the clerk of a court has no inter- 
est in the fees earned by and paid to him above the 
amount necessary to pay his salary and allowances. 
The clerk, whoever he may be, receives such fees as a 
trustee for the purposes to which they are legally ap- 
plicable. In re Lewis, 52 Mo. 550. Opinion by Nap- 
TON, J.— Thornton v. Lewis & Thomas. 


NEGLIGENCE— OPINIONS OF WITNESSES. — The 
opinions of witnesses that a turn-table ona railroad, 
not kept locked and not covered over, was a dangerous 
thing, and that it was negligence to leave it uncovered, 
(the witnesses not being experts), are inadmissible. 
The custom of railroads as to locking or covering turn- 
tables, is not evidence upon a question of negligence. 
Opinion by NaPTon, J.—Koons v. I. M. R. R. Co. 


EQuity—SETTING ASIDE VOLUNTARY EVIDENCE. 
—Where a woman of 23 made a voluntary conveyance 
of one-half of her estate to her aunts, and the testi- 
mony discloses that the deed was not made from mo- 
tives of gratitude or affection, and was suggested to 
the grantor by a relative in theinterest of the grantees, 
cn the ground of a moral obligation laid upon her to 
correct the hardships of Missouri laws in reference to 
aliens, and she was a young girl living in Ireland, and 
presumably ignorant of our state statutes, and did not 
«now what amount passed by her deed, and was led to 
believe that her rights originated in a prior compromise 
instead of a judicial determination in her favor: Held, 
in a suit in equity to set aside this conveyance, on the 
ground of undue influence and misrepresentation in 
obtaining it, that the conveyance must be set aside. 
Opinion by NaPron, J.—Rankin et al,v. Patton et al. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


April Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
«» TT. M. COOLEY, 
** TsaaC MARSTON, ; Associate Justices. 
“ B. F. GRAVES, 


‘PARTNERSHIP CONTRACT—SPECIFIC PERFORMANCE 
REFUSED AFTER PARTNER’S DEATH.—Defendant and 
complainant’s intestate had been partners under writ- 
ten articles, whereby the firm property consisted of 
certain pine lands and a steam saw-mill, and the busi- 
ness was to be getting off, manufacturing and market- 
ing the timber from the lands until it was all consumed. 
Intestate managed the mill, the marketing the lumber, 
and the firm’s finances, while defendant managed the 
logging, etc. The articles provided for an equal divi- 
sion of the partnership assets on the expiration of 
business from any cause. Some years after a new ar- 
rangement was made in writing, whereby defendant 
conveyed to his partner, the intestate, all his interest 
in the mill, and the firm agreed with intestate that he 
should saw into lumber at his mill, 3,000,000 feet a year 
from logs to be furnished by the firm from their pine 
lands, at $3 per 1000 feet, until the timber should be cut 
off; the articles to continue in force, except as thus 
qualified. Complainant files this bill as administra- 
trix, averring that defendant, on his partner’s death, 
assumed control of the firm assets; that about 15,000,000 
feet of timber remain uncut, and that the chief induce- 
ment of the last agreement was that intestate might 
obtain the contract of sawing it all; but that defend- 
ant refuses to furnish the logs, and that unless he is 
compelled to do so, the mill will be worthless. The bill 
seeks, by means of a receiver, or otherwise, to have the 
lumber furnished according to the contract, and under 
the prayer for general relief, compensation is asked for 
the damage sustained by non-fulfillment. Held, that 
there is no foundation for relief. There was nothing 
in the partnership articles to continue the partnership 
beyond the life of either partner. The agreement can 
not be specifically enforced, because no court of equity 
has any means of seeing to its execution, or of supply- 
ing the deceased partner’s judgment and business fac- 
ulty. Complainant, if entitled to manage the mill, can 
not perform for defendant what her intestate could 
have done. His death rendered the performance of 
very important conditions impossible, and must be re- 
garded as dissolving the firm for all purposes. Decree 
dismissing the bill affirmed, without prejudice toa 
future bill for a partnership settlement if necessary. 
Opinion by CAMPBELL, C. J.—Roberts, adm’x. v. 
Kelsey. 


ASSUMPTION OF MORTGAGE DEBT—GRANTEE NOT 
LIABLE AT LAW TO MORTGAGEE.—A mortgagee can not 
sue at law a grantee of the mortgaged premises, upon 
his agreement in his deed from the mortgagor to assume 
and pay the mortgage debt. In foreclosure proceed- 
ings in equity, the mortgagee, if the mortgage was in- 
cluded in the purchase-money of the deed, may be so 
far subrogated to the mortgagor as to have the benefit 
of such an obligation. Crawford v. Edwards, 33 Mich. 
854; Miller v. Thompson, 34 Id. 10; Higman vy. Stew- 
art, Mich. April term. But no action at law lies by a 
third person against one who has promised to pay an 
obligation trom a debtor of such person, but who has 
had no dealings with the creditor. Pipp v. Reynolds, 
20 Mich. 88; Turner v. McCarty, 22 Id. 265. Opinion 
by CAMPBELL, C. J.—Hicks v. McGarry. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 


HORACE BIDDLE, Chief Justice. 
WILLIAM E. NIBLACK, } 


‘, JAMES L. WORDEN, Associate Justices. 


Hon. 
“ 


‘* GEORGE V. HowK, 
‘* SAMUEL E. PERKINS, 


PROMISSORY NOTE—PLEADING— ABATEMENT.—In 
an action upon promissory notes, an answer showing 
that the plaintiff for a valuable consideration, had 
agreed to extend the time of payment of the first note, 
and in violation of his agreement had commenced 
suit before the time had expired, though not sufficient 
in bar of the action, is good as a plea in abatement. 
When from the face of the complaint the cause of ac- 
tion appears to be due, and it can be shown by con- 
fession and avoidance that it, is not due, it is good mat- 
ter in abatement. Opinion by BIDDLE, C. J.—Rooker, 
et al. v. Cloud. 


MECHANIC’s LIEN — CREDIT — NOTICE.—Although 
the statute does not in terms require the notice of a 
mechanic’s lien to state that a credit has been given, 
where such is the case, yet as the chief object of re- 
cording the notice is to inform the public of the fact, 
nature and character of the lien, the notice should 
state the fact and length of the credit; and if it do 
not, subsequent purchasers may act on the theory that 
none was given. Where the lien-holder takes notes 
governed by the law merchant for the amount of his 
claim, this operates as a payment of the original in- 
debtedness, unless there is an agreement to the con- 
trary; and when the indebtedness is paid, there can be 
no lien on the property for the same. Opinion by 
WORDEN, J.—Schneider v. Kolthoff, et al. 


STATUTE OF FRAUDS—PART PERFORMANCE OF 
CONTRACT.—Where A planted at his own expense five 
hundred fruit trees on the land of B, under an agree- 
ment by which A was to cultivate the trees and receive 
two-thirds of their products during the life time of A 
and B, and after four years B sold the land: Held, 
that if no part of the contract had been performed by 
either party, perhaps it would have been within the 
statute of frauds if not reduced to writing. But the 
contract was not void, although not in writing, and for 
the part performance of it by A, whereby B was ben- 
efitted, an action would lie upon the implied promise 
to pay. independent of the special contract. Opinion 
by BIDDLE, C. J.— Wiley v. Bradley. 

——— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877.—Filed May 2, 1878. 


Hon. W. W. JOHNSON, Chief Justice. 
= JOSIAH SCOTT, 


“ , 
os oe lady peng | Associate Justices. 


“ TT. Q. ASHBURN, } 


TRUSTS AND TRUSTEES — ATTORNEY — ADMINIS- 
TRATION.—1. It is a well settled rule in equity, that a 
trustee is not permitted to so manage the subject of 
his trust, as to make profits or gains therefrom for 
himself. The beneficiaries in the trust have a right to 
expect and require the exercise of his best judgment, 
care and diligence on their behalf, and the gains re- 
sulting therefrom inure to their sole benefit. 2. What 
such trustees may not do directly, he is not permitted 
to do through the intervention of an agent or at- 
torney. 3. An administrator can not, therefore, be 


allowed, directly or through his attorney, to compro- 





mise, adjust and settle claims against the estate for 
which he is acting, for less than their face, and to put 
the difference in his own pocket. 4. And the rule is 
the same, whether the attorney, through whom such 
compromise and settlement is effected, acts for the ad- 
ministrator officially or personally; and whether he 
acts, in making such settlement, as the attorney of the 
administrator solely, or for him and others, with a 
view to their joint profit. What the administrator 
may not do singly, the policy of the law will not per- 
mit him to participate in doing. In either case the 
discounts obtained from creditors must inure to the 
benefit of the estate. 5. Upon final settlement of an 
administrator’s accounts, it is not the duty of the pro- 
bate judge to provide for the payment of claims against 


| the estate which nocreditor is asserting. 6. Nor is it with- 


in the jurisdiction of the probate court, upon such final 
settlement, to determine the state of accounts between 
the administrator and the several distributees to whom 
any balance found in his hands may be payable. The 
court can only order distribution of such balance ac- 
cording to law, leaving the state of accounts between 
the parties to be inquired into when such order of dis- 
tribution is sought to be enforced by the respective 
distributees. Judgment of common pleas affirmed. 
Opinion by ScoTT, J. WRIGHT, J., dissenting.— Coz, 
Admr. v. John. 


REMOVAL OF CAUSES — POWER OF ATTORNEY — 
AGENCY—PRACTICE.—1. Questions, other than such 
as affect jurisdiction, will not be reviewed in a court of 
last resort, which were omitted to be presented to the 
district court when sitting as a court of error on final 
judgments rendered by the court of common: pleas. 
2. Questions of error, not specifically assigned, are 
presumed to be waived by a party who claims there is 
error, to his prejudice, in the record. 3. The right to 
have an action removed from state to federal jurisdic- 
tion, under the act of Congress approved March 2, 
1867, is a personal right which may be waived, and 
whether a party has waived his right of transfer, and 
submitted his cause for final adjudication in the state 
court, is a question to be determined from the record. 
4. Where a case is brought a second time, on the 
same record, by petition in error, all questions on such 
record will be deemed settled by the first adjudication. 
This rule extends not only to questions actually pre- 
sented, but to all questions existing on the record that 
might have been presented for adjudication in the first 
petition in error. In such case the second petition in 
error should be dismissed. 5. Where authority to per- 
form a specific act, in specified modes, is conferred 
upon an agent by a regularly executed power of at- 
torney, and general words are also used, the general 
words are limited by and to be construed with refer- 
ence to the modes specifically named. 6. Hence au- 
thority in such instrument to collect or secure a claim 
by note, bill of sale or mortgage coupled with the 
words, “for any way to settle the above bill,” is not 
authority to the agent to make an absolute purchase of 
the property of the debtor, and create a debt thereby 
against the principal to secure the claim. 7. When the 
authority conferred on an agent is by an instrument 
in writing, and is special, parol evidence is inadmissi- 
ble to vary or affect its terms; questions arising on the 
trial, as to the scope of the authority conferred by such 
instrument, must be determined by the court. Oliver 
vy. Sterling, et al.. 20 O. 8. 391, considered and distin- 
guished. 8. Acts of an agent done without authority, 
subsequently ratified by the principal, with a knowl- 
edge of all the circumstances attending the transaction, 
refer back and bind the principal from their inception; 
where, however, intervening rights have been acquired 
by athird party, such intervening rights can not be 
injuriously affected by the ratification. Judgment af- 
firmed. Opinion by ASHBURN, J.—Pollock v. Cohen. 
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BOOK NOTICE. 





FEDERAL CITATIONS. An Alphabetical Table of En- 
glish and American Cases cited in the Opinions of the 
Courts of the United States, stating the Points as to 
which they are cited, and showing the effect of such 
citation. By ROBERT DEstTy. San Francisco: Sum- 
ner, Whitney & Co. 1878. 

This work is something new in book-making. Its 
object may be best stated in the words of the preface: 
** It is designed to show the value as authority of every 
case referred to in the decisions of our federal courts. 
Tt is also a key to other decisions upon the same point. 
Having found any one case on a given subject, the 
book will refer the reader to every decision in which 
that case has been cited; and each of the cases in 
which it has been cited will give him a new chain of 
authorities. It contains about twenty-seven thousand 
cases, many of which will be referred to from fifty to 
eighty times. The book will prove valuable, if not in- 
dispensable, to the judge on the bench, as well as to 
the practitioner in the study or trial of a case. It will 
readily show that acase cited by counsel in brief or 
argument has been either: Ist. Acknowledged as au- 
thority by the highest courts of the land. 2d. That it 
has been received as authority on one point, but de- 
nied as to another; or 3d. That it has been doubted, 
limited, or entirely overruled.” Its plan will be best 
understood by taking an extract from one of its 700 
double column pages. Thus: 

Alcorn vy. Westbrook, 1 Wils. 117. Contract, special 
action on, c2 Cranch C. C. 56. 

Alden v. Blague, 3 Croke, 99. Accord and satisfac- 
tion, as a legal defense, c13 How. 357. 

Alden v. Boston, Hartford & E. R. R. Co.,5 B. R. 
280, 232, 238. Bankruptcy, adjudications, priority of, 
a6 Bank Reg. 225, 

Alden v. Dewey, 1 Story, 336. Patent, effect of sug- 
gestions from others, c7 Wall. 603; of lapse of time, c2 
Wood. & M. 141; evidence, to sustain claim, c3 Wood. 
& M. 145; new trial, when not granted, c2 Wood. & M. 
149. 

Alden v. Gregory, 2 Eden, 280. Fraud, not purged 
by delay, c2 Wall. 92: limitations, effect of conceal- 
ment, cl Dill. 99; in cases of fraud. d4 Bank Reg. 85. 

Alden v.,Murdock, 13 Mass. 256. Easement, title to 
land, c10 Pet. 56. 

Alder v. Griner, 13 Johns. 449. Pleading, variance 
when material, c2 McLean, 71. 

Alder vy. Keighley, 15 Mees. & W. 117. Damages, on 
breach of contract, c23 How. 167. 

Alderman v. Neate, 4 Mees. & W. 709. Lease, agree- 
ment construed as, c3 Story, 330. 

Alderson Ex parte, 1 Madd. 53. Draft on fund,a 
withdraw! from assets, cl Sum. 146. 

Alderson v. Biggars, 4 Hen. & M. 470. Equity, jur- 
isdiction, when entertained, c2 Wood & M. 29. 

Alderson v. Temple, 4 Burr. 2235. Consignment, 
rights of property, m2 Wash. 292. 

The effect of the citation is shown as follows: aAp- 
proved, cCited, dDenied, eExplained, fFollowed, 
hHarmonized, /Limited, mModified, oOverruled, rRe- 
versed, gQuestioned or Doubted, fCriticised, {Dis- 
tinguished. Fully one-half of the cases cited are from 
the English Reports;“one-fourth of the entire number 
are from the courts of the various states, and the re- 
mainder from the Federal Courts. Little need be said 
of a work of this character; it speaks for itself. That 
it will be of great assistance to the profession no one 
ean doubt. Mr. Desty, to whom the practitioner in 
the Federal Courts everywhere is indebted for one of 
the handiest works on procedure extant, has again 
contributed to the saving of time in the collecting of 
precedents. 





QUERIES AND ANSWERS. 


[In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers.] 

QUERIES. 

28. HOMESTEAD—INTEREST OF LESSEE IN LEASED 
PREMISES.—By statute, in many of the states, in ad- 
dition to personalty, a homestead of the value of $1,000 
occupied by a debtor with a family, is exempt from 
execution or attachment. Suppose A, with a wife and 
minor children, reside on a tract of land, under a five 
years’ lease, the lease, worth, say $1,000. Is it subject 
to execution, levy and sale in payment of A’s debts. 
The estate which A has being a chattel, can the home- 
stead exemption acts, be so construed as to exempt 
the homestead in the term above indicated? Cc. R. 

[Yes; See Phelan v. DeBevard, 13 Iowa, 53; Conk- 
lin vy. Foster, 57 Ill. 104; Johnson vy. Richardson, 33 
Miss. 462; Colwell v. Carter, 15 Ohio St. 279.—Ep. 
Cent. L. J.) 


29. CAN A FEMALE INFANT, eighteen years of age, 
make a valid donatio causa mortis, when by the law of 
her domicil any will of personulty made by an infant 
under twenty-one is void? Jd. H. 8. 





ANSWERS. 
No. 25. 
[6 Cent. L. J. 359.] 

In the last number of the CENTRAL LAW JOURNAL, 
is an inquiry whether receivers’ certificates are negoti- 
able securities? An answer to this question will be 
found in 2 Woods’ Reports, pp. 510-517, Stanton et al. 
v. Alabama & Chattanooga R. R. Co., containing first, 
the report of Mr. P. Phillips, special master in the 
case, an eminent counselor of Washington City, and 
then the holding of Judge Woods thereon. It was there 
held that the certificates were a valid security, taking 
priority of the mortgage on the road, but only for the 
amount justly due thereon; and that they were sub- 
ject to all equities existing against the original taker. 
If sold, or deposited for a less sum than their face, or 
than authorized by the court, only that sum could be 
recovered thereon. They are not negotiable securities 
in the sense of being valid for their entire amount in 
the hands of subsequent holders, unless that amount 
was realized by the receiver. This case was appealed, 
and the decree was recently affirmed by the Supreme 
Court, under the title of Wallace v. Loomis, et al., No, 
31, not yet reported. J. P. B. 





No. 19. 
(6 Cent. L. J. 298.) 

Sec. 2448, Rev. Stat., U. S., does not create a 
new rule. The heirs -of a decedent always took his 
estate upon his death eo instanti—the administration is 
merely for the purpose of settling debts, etc., and in 
no way controls descent. The administrator, there- 
fore, taking the estate of a decedent for these pur- 
poses, takes no better title than the heirs have. His 
deed is never a warranty, but in legal effect a quit 
claim. Atthe time of the ancestor’s death no patent 
had been issued. The ancestor, to be sure, had done 
all that was required at his hands, by making the se- 
lection and afterwards procuring the land to be sur- 
veyed; nothing remained but for the government to is- 
sue its patent. Still that right toa patent can not, in 
the absence of a doctrine of relation (and no doc- 
trine of relation can be invoked in such a case as that 
stated), by any means, or for any purposes, be consid- 
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ered the legal title. At most, the ancestor’s right was 
inchoate—a merely equitable title that would ripen into 
a legal title upon the issuance of a patent. When the 
patent had been signed and passed under the seal of the 
general land office, the title of the heirs became perfect 
although the patent were not delivered. The patent 
was not issued till after the administrator’s sale, and 
until the close of the administration, though this last 
fact is not material. It follows, therefore, that the 
purchaser at an administrator’s sale took only an equit- 
able title. The grantee of the ancestor’s heirs has the 
legal title, and of course ejectment would not lie at 
the suit of the administrator’s grantee against him. 
But if the land were sold in the course of administra- 
tion—all things being regular—for the purposes of the 
administration, the heirs would be bound by the ad- 
ministrator’s deed, and their grantee would take with 
full notice. The proper remedy for the administra- 
tor’s grantee, therefore, is in equity, by bill to decree 
a conveyance of the legal title. 

Marysville, Cul. 


EDWIN’ BELCHER. 


NOTES. 





‘A CORRESPONDENT writes as follows concerning the 
exercise of power by the federal courts to compel 
counties by mandamus to levy taxes: The Commis- 
sioners of Knox.County v. Aspinwall, 24 How. 376, 
was the first case in the history of the country where a 
writ of mandamus was issued from a federal court to 
a state officer. The judiciary system of the United 
States, together wi'h the whole complex machinery of 
state and federal governments, had then been in full 
operation for over seventy years. The idea was a new 
one. Afterwards, in the case of Riggs v. Johnson Co., 
6 Wall. 166, the same power was asserted by the ma- 
jority, over a strong and earnest protest by Justice 
Miller, in which Chief Justice Chase, and Justice Grier 
concurred. Since then, by gradual steps, the federal 
circuit courts have proceeded to exercise such coer- 
cive powers over county tribunals and state officers in 
compelling satisfaction of judgments of private suitors, 
as to excite the anxious apprehension of many patriots, 
jurists and statesmen. The barriers being broken, and 
the admirable adjustment of powers between the state 
and federal tribunals being disarranged, they fear the 
most disastrous consequences to the states. The series 
of decisions which has led to an alarming extension of 
this practice, unfortunately occurred at a period of 
our history when it was thought proper to magnify the 
power of the general government; and it resulted 
that the states and counties have not met and com- 
batted the practice with the zeal, energy and sense of 
its importance which the subject demanded. There 
seems to have been a gradual progress of encroach- 
ment, each step plausibly following the one before. 
Judicial changes of the law always proceed this way, 
never per saltu. The boundaries of jurisdiction are 
enlarged by gradual accretion, each step furnishing a 
precedent for the next. Certainly, now, it is the plain 
duty of.the federal circuit and district judges to enforce 
the principles sanctioned by the Supreme Court. The 
state courts must submit to it also, so far as it has 
spoken upon subjects within its proper jurisdiction. 
There should be no unseemly clash of authority, nor 
hostile criticism of inferior tribunais proceeding in 
the course indicated to them by proper supervising 
power. But it is proper, and very important to en- 


quire, respectfully, concerning the soundness of this 
new doctrine, as affecting the policy of our govern- 
ment; and, if the Supreme Court be fixed in its views, 
to consider the propriety of legislative action as far as 
may lie within the power of congress. Happily, in the 





United States, nothing is irremediable peacefully and 
regularly, in due time—although it may require a 
change in the constitution itself. 


— 
—_>— 


Mr. ADOLPH MOSES, a lawyer of Chicago, in a letter 
to the Times of that city, suggests that the result of the 
enactment of the bill repealing the bankrupt act, as 
amended in the House of Representatives, may not be 
exactly what the legislators intend. He says: ‘The 
amendment of the House included the title of the bill, 
and the following proviso: ‘ And all penal actions and 
criminal proceedings arising therein under the acts 
hereby repealed, shall continue in full force and effect, 
until the same shall be fully disposed of in the same 
manner as if said acts had not been repealed.’ The 
amendment of the House made the repeal more con- 
servative, for it must be candidly stated that the sweep- 
ing Senate bill was unworthy of so grave a body. But 
is this amended bill a good piece of legislation? The 
repeal of the bankrupt act of 1841, passed March 3, 
1843, is as follows: Be it enacted, etc., That the enti- 
tled, ete., be repealed, Provided, That this act shall 
not affect any case or proceeding in bankruptcy com- 
menced before the passage of this act, or any pains, 
penalties, or forfeitures incurred under said act; but 
every such proceeding may be contintied to the final 
consummation in like manner, as if this act had not 
been passed. Tke repeal blots out the former statute, 
except so far as the reservation saves it. If the Senate 
should now pass the bill with the House amendments 
without further amending it, the following consequen- 
ces seem to flow from the repeal bill: It saves any case 
in bankruptey pending in any court when this act takes 
effect. In Wiswall v. Campbell (93 U. S. R.) the Su- 
preme Court of the United States held that the pro- 
ceeding in bankruptcy from the commencement to its 
close, upon the final settlement of the estate, is but one 
suit; but all suits at law or in equity, brought by an 
assignee in bankruptcy against ‘any person claiming 
an adverse interest, or by any such person against an 
assignee touching any property or rights of the bank- 
rupt transferable to or vested in such assignee,’ are 
no part of the bankruptcy proceedings. * They are in 
aid of such a proceeding, but are entirely separate from 
and independent of it.’ The repeal act evidently con- 
templates the case in bankruptcy, commencing with 
the voluntary or involuntary petition, and ending with 
a discharge or refusal of discharge, for the phrase 
‘future proceedings therein’ cannot mean anything 
else. Thus the present repeal bill will sweep away all 
pending cuses in the Superior, District, or Circuit 
Courts of the United States, or in any state court. 
Neither is any provision made for such cases, not yet 
pending, but ‘incurred.’ The repeal act of 1843 saves 
‘any pains, penalties or forfeitures incurred,’ which 
class of cases is likely intended to be covered by the 
phrase ‘ penal actions and criminal proceedings,’ in 
the present repeal bill. It may be asked whether ‘ the 
penal actions and criminal proceedings arising therein’ 
are such as have heretofore been incurred, or may be 
incurred (or arising) hereafter. Upon all these ques- 
tions there is doubt. In pending cases crimes might 
have been committed, not yet prosecuted, but liable to 
be prosecuted; in future proceedings in pending cases, 
crimes might be committed. Which class does the re- 
peal bill reach? Upon such matters courts would con- 
strue strictly ; hence revision is necessary. It is in the 
power of the Senate to give this repeal bill a thorough 
revision, and such would seem to be-forced upon it 
after the action of the House, which, by one slight 
amendment, saved the Senate bill from being a piece of 
swift legislation, unworthy of the Senate. Is it toolate 
for Senator Devis to lend his learning to this neces- 
sary work?” The provisions of the repeal bill, as 
amended by the House of Representatives, will be 
found ante p. 369 of this Journal. 











